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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SYLVANA Z. DURAN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

UNIVERSITY OF ALASKA (FAIRBANKS),

                           (Self-insured) 

                                                    Employer,

                                                            Petitioner.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200406296
        AWCB Decision No.  05-0089

         Filed with AWCB Fairbanks, Alaska

         on March 24, 2005


We heard the employer’s appeal of a reemployment benefits administrator designee (RBA) decision at Fairbanks, Alaska on February 24, 2005.  The employee represented herself. Attorney Michael McConahy represented the employer. We closed the record at the conclusion of the hearing on February 24, 2005.

ISSUE

Shall we affirm the RBA’s November 24, 2004 and December 9, 2004 decisions finding the employee eligible for reemployment benefits under AS 23.30.041? 

SUMMARY OF THE EVIDENCE

The employee worked for the employer as an Administrative Assistant from September 1999 until August 3, 2004. The employee reported that on January 30, 2004, she began suffering from a "repetitive motion" injury, consisting of "pain [and] numbness from shoulder to fingers, neck pain [and] stiffness, head ache - It started in the wrist [and] it worked its way up to my neck." The employee reported her alleged injury on April 9, 2004. 

On April 12, 2004, Victor Bartling, D.O., first examined the employee and she designated him as her treating physician. Dr. Bartling found that the employee had "Good strength of the upper extremities with hand grip. Wrist extension, wrist flexion within normal limits. Strength of the elbow with flexion, extension is normal. Also rotator cuff strength, I believe, is also intact bilaterally, with no obvious weakness." Dr. Bartling assessed "soft tissue strain from repetitive motions at work" and temporarily restricted the employee's work schedule. On May 7, 2004 Dr. Bartling lifted these restrictions and gave the employee a full work release. 

The employer paid temporary total disability (TTD) and temporary partial disability (TPD) benefits to the employee while she was under work restriction until she was released to her full duties. After receiving her work release, the employee returned to her work for the employer, but soon thereafter developed abdominal pain. The employee was diagnosed with a ventral hernia, unrelated to her employment, and surgery was performed on May 14, 2004. 

The employee never returned to her employment following her hernia surgery. The employee went on Family Medical Leave and Leave Share from May 14, 2004 through August 3, 2004. On July 27, 2004, the employee resigned from her job effective August 3, 2004. The resignation reads: 

As required by my contract of employment, I hereby [sic] give you one week's notice of my intention to leave my position as Administrative Assistant. My last day of work will be August 3, 2004. 

After being absent for a lengthy period of time due to illness, I have elected not to return to work to the Office of International Programs. I am confident that this decision will fulfill the goals I have set for my horizon .... 

In August 2004, the employee applied for unemployment insurance benefits. She represented that she was physically fit and available for employment, and stated her reasons for no longer working at UAF as "Quit" and "Between School Terms." 

On September 15, 2004, the employee filed a Request for Eligibility Evaluation for Re-employment Benefits. She stated that her request was late “because I thought I could get better, instead I am worse. Also, I didn't know about this Benefit program."  On November 17, 2004, Cary Keller, M.D., wrote a medical report stating the employee “may not be able to return to job at time of injury.” 

On November 24, 2004, the RBA found that the employee was entitled to an eligibility evaluation on the basis that “compensation is not an issue in your case. . . .” The letter continues, “Your file contains a medical report that indicates you cannot return to your job at the time of injury." The letter concludes that unusual and extenuating circumstances excused the employee's late request in that "[t]he first indication that you might not be able to return to your job was given in a physician's report form dated November 17, 2004." 

On December 8, 2004, the employer controverted the employee's Reemployment Eligibility Evaluation on the basis that: 

The employee's treating physician, Victor Bartling returned her to full duty work with no work restrictions 5/7/2004. After her return to work, the employee acquired a personal health illness non-work related that resulted in surgical intervention 5/14/2004. Mrs. Duran continued on Family Medical Leave until she tendered her letter of resignation to pursue her personal goals  July 27, 2004. Mrs. Duran applied August, 2004 for unemployment benefits which is a declaration that she was physically fit and available for work. Although Mrs. Duran continued to be paid Leave Share Wages while on Family Medical Leave, she has not worked at the University since her 5/14/2004 surgery. 

Nevertheless, on December 9, 2004, the RBA Designee referred the employee to rehabilitation specialist Roger L. Kempfer for a reemployment benefits eligibility evaluation. 

Meanwhile, on December 8, 2004, the employee saw John W. Joosse, M.D., for an employer-sponsored independent medical evaluation (EIME). Dr. Joosse found that the employee's upper extremity complaints were very similar to complaints she had made in 1990, 1993, 1997, 1999 and 2000, when she reported pain in her right wrist, elbow, shoulder, forearm and fingers. Dr. Joosse recited numerous examples of her prior reported injuries and associated complaints.

Based on his physical examination and interview of the employee, and his review of her medical records, Dr. Joosse found no evidence of any impairment and concluded that the employee was capable of working at her regular job duties: 

It is my impression after reviewing the medical records, examining the patient and spending time with her in interview, and reviewing the diagnostic studies performed, that Sylvana Zertuche-Duran has multiple somatic complaints. These complaints are unsupported by any diagnostic tests.  The variability in her complaints; i.e. medial pain on one visit, lateral pain on another, the inconsistency in her efforts at strength testing, both with my examination and with Adient Physical Therapy testing, and the absence of any physical findings, all point to a non-organic source for her problem. This problem is clearly not repetitive motion disorder. Otherwise, an absence from work would resolve the symptoms. 

There are certainly no surgical indications in this case. It is much more likely that the patient would respond to a psychological treatment mode. 

Based on a normal physical examination today, and absence of atrophy and normal nerve functions, I feel Sylvana Zertuche-Duran is capable of working at her regular work duties as a secretary. 

However, she is convinced that she is not able to return to work. "I want to return to work but I can hardly write." 

I would not recommend any further nerve blocks, injections or medications for her somatic arm pain. There are no additional tests that need to be performed on this lady. 

I would advise Sylvana Zertuche-Duran to seek additional medical care through her personal insurance in the area of psychology or psychiatry to help her deal with the stress that she perceives. 

I cannot find any worker's compensible issue here. There is no evidence here of any impairment. 

On December 22, 2004, the employer controverted all benefits based on Dr. Joosse's EIME report.  The issue we must decide at this time is whether the employee is entitled to reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. REEMPLOYMENT BENEFITS

A. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

 AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).

B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

            AS 23.30.041 provides, in part:
 

(c) If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.... 

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to the specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles." . . .

(f) An employee is not eligible for reemployment benefits if . . .

(3) at the time of medical stability no permanent impairment is identified or expected.

In addition, 8 AAC 45.510(b) provides that: 

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with (1) an explanation of the unusual and extenuating circumstances, as defined in 8 AAC 45.520, for a request that is made more than 90 days after the date the employee gave the employer notice of the injury; and (2) a physician's prediction that the injury may permanently preclude the employee from returning to the job at time of injury. 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). Therefore, following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.

Based on the employee's testimony concerning her injury, disability, work experience and lack of retraining, we find she has provided substantial evidence to establish the presumption of entitlement to reemployment benefits.  To rebut the presumption, the employer submitted evidence that she can return to work without restrictions, and she has no permanent impairment. We find this is substantial evidence to overcome the presumption, and we find the employee must prove her claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.

Based on our review of the entire record, we find there is not substantial evidence to support the finding of the RBA that the employee was eligible for reemployment benefits. Specifically, we rely on evidence that the employee gave notice to the employer of her alleged injury on April 9, 2004 and requested a reemployment eligibility evaluation on September 15, 2004, more than 90 days thereafter. At the time of her request, the employee had been fully released to return to work by Dr. Bartling and had briefly returned to her job, until unrelated medical conditions intervened and the employee quit her job for personal reasons. 

We further find the employee demonstrated her intention not to return to her job for the employer when she failed to return after her May 14, 2004 hernia surgery, and then quit effective August 3, 2004. The only explanation that the employee gave for failing to timely request an eligibility evaluation was that she thought she would get better and she did not know about the program. 

We note the employee had filed six other workers compensation claims with this Board since February 15, 1996 and it is surprising that the employee did not know about the reemployment benefits program. Nevertheless, we note that English is the employee’s second language. We also note the employee's tardiness in filing her request in September is supported by a medical report by Dr. Keller that subsequently existed in November, 2004 suggesting she may need retraining. As such, we will accept that "unusual and extenuation circumstance" prevented the employee from timely requesting an eligibility evaluation.

Nevertheless, the record reflects that following the RBA's statement that compensation was not in dispute, compensability was controverted and it is being vigorously contested in this case. On December 8, 2004 and December 22, 2004, the employer filed controversions of the employee's request for an eligibility evaluation and of all workers’ compensation benefits. 

In order to be eligible for a reemployment evaluation, an injured worker must have experienced a compensable injury. AS 23.30.041(c). Christensen (Sanderson) v. Hope Community Resources, AWCB No. 02-005 (January 11, 2002).   ("The employee must have an identified or expected work related permanent impairment in order to be eligible for reemployment benefits.")                        

In this case, the employee's prior medical records show that she had virtually identical upper extremity complaints from at least 1990, and continuing throughout the years. Dr. Joosse found that the employee suffered no impairment and is capable of returning to her job duties for the employer. Dr. Joosse's SIME report, the employee's prior medical history, and the employee's own handling of her claim, provide compelling evidence that the employee did not suffer a permanent injury in the scope of her work with the employer.

The compensability of a claim should be resolved before determining whether an employee is entitled to an eligibility evaluation. 8 AAC 45.510(b). Our preliminary review of the evidence does not support a finding that the employee suffered a permanent injury while working for the employer, entitling her to reemployment benefits. As such, we find the employee must first prove that her claim for continuing workers’ compensation benefits is compensable. Accordingly, we conclude it is premature to decide the employee’s claim for reemployment benefits, and it must be denied at this time. 

ORDER

The reemployment benefits administrator's decision, finding the employee eligible for reemployment benefits, is reversed, subject to a finding of compensability of her underlying claim for workers’ compensation benefits. 
Dated at Fairbanks, Alaska this 24th day of March 2005.
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Fred Brown, 
Designated Chairman
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John Giuchici, Member
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  Chris Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SYLVANA Z. DURAN employee / respondent v. UNIVERSITY OF ALASKA (FAIRBANKS), self-insured employer / petitioner; Case No. 200406296; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 24th, 2005
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Victoria J. Zalewski, Admin. Clerk
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