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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LANE BRUCE TOWER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SOUTH COAST (KLUKWAN), INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200128356M
                                      200116177

        AWCB Decision No.  05-0091

         Filed with AWCB Anchorage, Alaska

         on  March  29,  2005


This matter was heard August 10 and 26, 2004 in Juneau, Alaska, before the Alaska Workers’ Compensation Board (“Board”).  As issue was the employee’s claims for temporary total disability (TTD), medical benefits, penalties and a finding of unfair and frivolous controversion.  The employee appeared in person.  The employer and its insurer were represented by Theresa Hennemann, attorney at law.  The following months saw the parties resolve some of their issues regarding payment of the employee’s medical expenses.  However, the question of the employee’s eligibility for TDD for the period from December 13, 2003 and October 14, 2004 remains unresolved.  The instant order addresses the employer’s objections to evidence submitted by the employee, including due process objections. 


ISSUE

Is the employer entitled to offer new evidence to counter evidence offered by the employee regarding his eligibility for TTD benefits for the period from December 13, 2003 through October 14, 2004? 

SUMMARY OF THE EVIDENCE
The Board’s Final Decision and Order, AWCB Decision No. 04-0231, was issued September 27, 2004.  It found that the employee had established a compensable claim related to a work-related injury to the employee’s right elbow.
 It also awarded medical benefits and medical transportation costs as well as TTD for the period from October 22, 2003 through December 12, 2003.  The Board further found that the employer did not engage in an unfair or frivolous controversion and the employee was not entitled to penalties or interest on late paid benefits.  The matter of the employee’s eligibility for TTD for the period from December 12, 2003 through  October 14, 2004 was left open.  The employer had filed a controversion of benefits associated with the employee’s left elbow on November 25, 2003 based on its claim that the employee did not give timely notice of the injury to the employer as required by AS 23.30.100.  The Decision and Order of September 27, 2004 found that the employee’s entitlement to benefits was not barred for failure to give notice under AS 23.30.100.
  In essence, this had the effect of lifting the controversion.  When the controversion was lifted, the employee returned to see Dr. Wolf who indicated that the employee was in need of further surgery on his right elbow.
  The Decision and Order also left open the matter of further TTD and PPI.
  However, the presence of the November 25, 2003  controversion caused the employee not to see Dr. Wolf from November 23, 2003 to the issuance of the September 27, 2004 Decision and Order.  Once the controversion was lifted, the employee had further surgery on the right arm on October 15, 2004 and further TTD was authorized.

After a prehearing conference held October 26, 2004, additional medical information was submitted from Dr. Wolf’s office.  The information included:

The packet also includes: 

1. A  December 12, 2003 Physician’s Report from Dr. Wolf including the notation “not PPI yet.”  

2.  A note from Dr. Wolf dated December 16, 2003 stating that the employee remains on TTD for one more month and explaining the overuse problem and the possibility that the employee had not reached his maximal level of medical improvement. 

3. A Wolf medical report dated October 8, 2004 in which it is noted that the employee has not been seen since November 25, 2003.  Dr. Wolf sees the employee for left elbow pain and right elbow pain and ulnar neuritis.  Dr. Wolf notes that the pain on the right side is significant and the employee has numbness and pain which radiate toward the ulnar 2-3 digits.  The employee has limited strength.  The left elbow pain is frequent and dull but the range of motion is good.  He also notes that there is significant elbow tenderness which is more prominent on the right.  The left elbow medial epicondyle is tender and the right is much more so and the right ulnar groove is markedly positive.  Dr. Wolf’s diagnosis is right elbow ulnar neuritis.  Dr. Wolf notes that the electrical conduction study done March 20, 2003 showed right ulnar neuropathy at the elbow and that the employee was now symptomatic.  Dr. Wolf scheduled a right ulnar nerve exploration and transposition on October 15, 2004.  An MRI scan was to be done to delineate the large ossicles noted medially so that they can be removed at the time of surgery.  He indicates that the employee is on TTD status for at least one month. Dr. Wolf notes that the patient has recently worsened.

4. An MRI
 of the upper right extremity dated October 13, 2004.  It states, in part:

1.     There are prominent ossocular structures seen adjacent to the medial humeral epicondyle.  I suspect this may represent old fractures since the common flexor tendon does insert upon them.  These are not united to the condyle proper as far as I can tell.  Correlation with the patients reported previous surgeries is recommended.  The  ulnar collateral ligament is intact.

2.       The ulnar nerve does appear somewhat stretched over the posterior aspect of the largest ossicle where it also demonstrates some flattening and increased signal which could be the etiology for the patients ulnar neuropathy.

3.There is abnormality of the lateral joint line where there is abnormal signal and thickening within the common extensor tendon (pronator group).  There appears to be interstitial tearing within this structure as well as some thickening of it.  The radial collateral ligament appears intact. There is a small to moderate sized effusion.

5.An October 14, 2004 report from Dr. Wolf.  The assessment is right distal humerus medial pain with tenderness over the ulnar nerve and ulnar neuritis.

6.An October 15, 2004 pre-op history and physical for the employee performed by Dr. Wolf.  There is also an operation report dated October 15, 2004.  The pre and post operative diagnosis is right elbow neuritis and medial epicondylitis with accessory medial ossicles (bone tumor).  The procedure is right elbow neuroplasty.  Right elbow medial removal of 2 large accessory ossicles (bone tumor).

7.An October 21, 2004 follow up by Dr. Wolf with the employee.  The employee is very happy with outcome of surgery.  Physical therapy is to begin in a week or so.  Incision healing nicely.  The employee is to be on TTD for 3 months.

8.An October 26, 2004 letter by Dr. Wolf to whom it may concern.  He has treated the employee for bilateral elbow problems since 2001.  Dr. Wolf states the employee has not been able to work as of March 20, 2003 to the present.

On December 3, 2004, the employer filed its Hearing Brief on Lack of Entitlement to Additional TTD Benefits for the Right Elbow Condition.  The employee also submitted the Responsive Brief of Lane B. Tower on  December 2, 2004.  This matter was heard by the Board on a written record.  On January 3, 2005, the Board issued an Interlocutory Decision and Order which, among other things, directed the parties to address the employee’s eligibility for TTD for the period from December 13, 2003 through October 14, 2004.  In the event the parties were not able to resolve this issue, the matter was to be set for further hearing.
  The employer maintained its objection to receipt of additional evidence submitted by the employee. In another Interlocutory Decision and Order issued January 13, 2005, the Board again indicated that it would keep the record open for receipt of additional evidence and retain jurisdiction regarding the employee’s eligibility for TTD for the period from December 13, 2003 to October 14, 2004.
  

On January 19, 2005, the employer filed its Memorandum in Support of Reconsideration of Decision of January 3, 2005 and Request for Ruling on the Record.
   

The employee submitted his response, dated January 26, 2005, on January 31, 2005.
  In his brief, he objected to returning the issue of his eligibility to a prehearing conference when he believes the Board should have made a decision based on the medical evidence he provided.  The employee also indicated that it was difficult for him to get medical care in view of living on an island and having to fly to his appointments with Dr. Wolf in Ketchikan.  He also noted the difficulty of obtaining medical care when the employer had cut off his benefits and was not paying for his transportation.  The employee also indicated that he anticipated one more surgery, a right medial epicondylectomy and he did not anticipate being medically stable until after the surgery.  The employee also expressed continuing concern over his unpaid medical expenses.  The employee also described his difficulties with counsel for the employer.

The Board issued its Order on Reconsideration on February 1, 2005.
  The Board denied the employer’s request for reconsideration of its January 3, 2005 order.  The Board also took the request for a ruling on the existing record under advisement.
  By letter dated February 11, 2005, the Designated Chair wrote to the parties and noted the receipt of:

1. A letter from Dr. Wolf dated January 31, 2005 indicating that the employee has not been medically stable from December 3, 2003 through October 14, 2004.

2. A two page  medical report from Dr. Wolf dated January 25, 2005.

The letter went on to invite the parties to provide argument regarding these documents.  The letter gave a deadline of February 25, 2005 for submission of the argument.

On February 28, 2005, the employer submitted its Written Argument on New Evidence Submitted by Employee.

The employer offered comments regarding the evidence submitted by the employee and also raised a due process objection based on its not being allowed to submit additional evidence to respond to the employee’s evidence.  The employer asserts that the January 31, 2005 letter from Dr. Wolf is not the type of evidence reasonable persons would rely on to award TTD benefits.
  The employer maintains that Dr. Wolf ‘s statement is not supported by any objective medical evidence.  The employer indicates that the Wolf letter is deficient as it does not explain the inconsistency between his report of November 25, 2003 where he anticipates the employee will be disabled for only one more month and his new opinion that the employee is disabled for nine more months.
  The employer also notes that as Dr. Wolf did not recommend medical treatment during the time frame at issue, i.e. December 13, 2003 through October 15, 2004, and as no objectively measurable improvement was anticipated the employee’s condition would be considered stable under AS 23.30.395(21).

The employer also contends that the January 25, 2005 medical report is irrelevant to the TTD issue of the employee’s eligibility for benefits from December 13, 2003 through October 14, 2004.
 Finally, the employer argues that by allowing the employer only to provide argument and not evidence responding to the employee’s submission, the employer has been denied due process.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board incorporates by reference the findings and conclusions of Lane Bruce Tower v. South Coast (Klukwan), Inc., AWCB Decision No. 04-0231 (September 27, 2004).  The Board also incorporates the orders issued thereafter in this docket including AWCB Decision Nos. 05-0001 and 05-0031. 

By letter dated February 11, 2005, the Board advised the parties regarding receipt of additional evidence regarding the employee’s condition between December 3, 2003 and October 14, 2004.  The Board indicated a willingness to entertain additional argument regarding these documents and set a February 25, 2005 deadline for submission of the argument.  Upon receipt of the employer’s comments, and noting and agreeing with the employer’s due process objections, the Board will allow the employer an opportunity to present additional evidence along with its argument.  The matter will be referred to Prehearing Officer Bruce Dalrymple for the purpose of convening a prehearing conference to set a date for further hearing or for submission of additional evidence on the matter of the employee’s eligibility for TTD benefits for the period from December 3, 2003 through October 14, 2004.  The Board will retain jurisdiction over this issue pending submission of additional evidence and/or argument.  The balance of the employer’s arguments regarding the adequacy of the employee’s evidence from Dr. Wolf will be considered when the TTD issue is addressed on the merits.


ORDER
1.  The Board will reopen this matter to allow the employer to provide new evidence in response to the documents submitted by the employee regarding his eligibility for TTD from  December 13, 2003 through October 14, 2004.

2.   The Board will retain jurisdiction over this issue and refer this matter to Compensation Officer Bruce Dalrymple to convene a prehearing conference to set a date for further hearing or production of additional evidence on this issue.  Reasonable time deadlines are to be set for production of the evidence and an additional deadline for submission of comments by the employee.

Dated at Anchorage, Alaska on  March  29,  2005.







ALASKA WORKERS' COMPENSATION BOARD
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Rosemary Foster, Designated Chair
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Richard  H. Behrends, Member







____________________________                                  






James  N. Rhodes, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LANE BRUCE TOWER, employee / applicant; v. SOUTH COAST, INC. (KLUKWAN), employer, and ALASKA NATIONAL INSURANCE. COMPANY, insurer / defendants; ;Case Nos. 200128356M and 200116177; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  March  29,  2005.

                             
_________________________________

      





                                 Robin Burns, Clerk
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� The employee’s left elbow injuries were the subject of another claim in which the Final Decision and Order of the Board was issued November 25, 2003.  This order, AWCB Decision No. 03-0278, is currently on appeal.


� AWCB Decision No. 04-0231 at 24
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� magnetic resonance imaging
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