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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SCOTT F. PURDY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

PACIFIC LOG & LUMBER, LTD. ,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200316834
        AWCB Decision No.  05-0096

         Filed with AWCB Juneau, Alaska

         on April 6, 2005


The Alaska Workers’ Compensation Board (“Board”) heard this matter on January 11, 2005, in Juneau, Alaska.  The employee appeared and represented himself.  Attorney Merrilee Harrell represented the employer and insurer (“employer”).  Initially, the Board held the record open until February 22, 2005, for submission, at the Board’s request, of records outlined in the Board’s January 11, 2005 correspondence to the parties.  Upon further consideration and at the Board’s request, the record remained open until March 4, 2005, for submission of a report from the employee’s physician regarding gastrointestinal health issues and their relationship, if any, to the employee’s work injury.  The record closed when the Board next met, on March 8, 2005.

ISSUES

1. Under AS 23.30.185, is the employee entitled to temporary total disability (“TTD”) benefits from January 15, 2004 and continuing?

2. Is the employer responsible for medical benefits for the employee’s gastrointestinal health issues pursuant to AS 23.30.095(a)?

3. Is the employee entitled to ongoing medical benefits under AS 23.30.095(a)?

4. Is the employee entitled to ongoing transportation benefits under 8 AAC 45.084?

5. Is the employee entitled to permanent partial impairment (“PPI”) benefits under AS 23.30.190?

6. Is the employee entitled to penalties under AS 23.30.155(c), and interest under AS 23.30.155(p)?
7. Did the employer’s insurer frivolously or unfairly controvert compensation due the employee, requiring the Board to notify the division of insurance under AS 23.30.155(o)? 
SUMMARY OF THE EVIDENCE

I. MEDICAL HISTORY

On October 6, 2003, the employee reported that an injury to his back occurred on October 1, 2003, while working for the employer at Lewis Reef Mill, when lifting heavy slabs of wood to untangle them from a pile, and feed the wood into a chipper.
  The employee was initially treated by R. Clark Davis, D.C., on October 2, 2003.  Dr. Davis notified the employer that the employee would be off work at least through October 6, 2003.
  Dr. Davis ordered an x-ray, which revealed degenerative change in the employee’s lumbar, including mild L4 and L5 spondylosis, and subluxations/mechanical abnormalities identified as mild hyper-extension of the upper lumbar spine.
  Dr. Davis notified the employer on October 6, 2003, that the employee would be off work at least through October 10, 2003.

Dr. Davis completed his first Physician’s Report on October 7, 2003.  The plan for treatment of the employee was daily chiropractic treatment for the first week, and three to five visits per week during the second week to minimize work time loss, utilizing chiropractic adjustment, electrical stimulation, and cryopack treatment to reduce pain, increase the employee’s range of motion, improve the employee’s muscle tone, and minimize time loss.

On October 31, 2003, Dr. Davis referred the employee to Bruce Schwartz, M.D., of Southeast Orthopaedic Clinic for diagnosis and treatment.  Dr. Davis’s remarks included:

Persistent back pain, most at L/5 region & left lower extremity pain.  Some neck pain.  Onset on job – lifting wood slabs at sawmill 9/29/03.  Please evaluate recording medical treatment.

Dr. Schwartz saw the employee on November 7, 2003.  His diagnosis was low back pain, and he wished to rule out spinal stenosis.
  Dr. Schwartz ordered an MRI
 of the employee's lumbar spine, which revealed neuroforaminal stenosis bilaterally at L4-L5 and L5-S1.
  Dr. Schwartz discussed an epidural steroid injection with the employee, at which time the employee shared that he was convinced his family's history of diabetes was brought on by cortisone injections; the employee adamantly informed Dr. Schwartz that he would not agree to an injection.

Dr. Schwartz saw the employee again on November 17, 2003.  Dr. Schwartz reported the employee was essentially unchanged; could not stand for any length of time; and that the MRI revealed bilateral neuroforaminal stenosis at L4-5 and L5-S1 from facet hypertrophy.  Dr. Schwartz again suggested an epidural steroid injection, and the employee again refused.  The employee was provided with Vioxx, and advised to increase activities as tolerated.  Dr. Schwartz indicated a walking program would probably not help the employee nor did he believe an exercise program would help either; however losing weight definitely would.  According to the recommendations of Dr. Schwartz the employee remained off work.

The employee continued to be treated with chiropractic care at Ketchikan Chiropractic Center.

Dr. Schwartz and the employee spoke on the telephone on December 1, 2003.  The employee reported he took Vioxx once a day for three days after his last visit with Dr. Schwartz, and then he took it on an as needed basis.  Further, he reported he had been off Vioxx for four days but was having some bright red rectal bleeding.  The employee mentioned the rectal bleeding could have been caused by hemorrhoids.  In addition, the employee reported a hand-sized area of burning pain under his ribs that started when he began taking Vioxx.  The employee indicated the pain had not gotten better since he stopped taking Vioxx.  The employee also shared with Dr. Schwartz that he was scheduled for an employer's independent medical evaluation, but could not sit for two and a half hours because of severe back pain.  Dr. Schwartz’s recommendations were to stop using Vioxx, and see a general surgeon regarding lower GI bleeding.  Dr. Schwartz indicated he would write a letter to the insurance company arguing the point that the employee has too much back pain to travel for an employer's independent medical evaluation.

Notice that an employer’s independent medical evaluation (“EME”) scheduled for December 5, 2003, was provided to the employee on November 13, 2003.
  The adjuster handling the case contacted Dr. Schwartz regarding the employee's ability to travel.  Dr. Schwartz responded as follows:

Enclosed is my recent examination of Scott Purdy.  Also, he appears to be having more back problems, particularly when he sits, and he does not think he can sit for two hours to make the trip to Seattle for an independent medical examination.  It is my recommendation that he not go for that examination.

On December 3, 2003, Dr. Schwartz received a telephone call from Sharon Smith, Claims Representative, who questioned Dr. Schwartz regarding the reasons the employee did not wish to attend the EME in Seattle, Washington.  Dr. Schwartz reported his communication with Ms. Smith as follows:

I advised her that I think the best thing for his back is probably some rest.  Ideally epidural steroid injections would be used, but he has refused those.  I do not think for medical treatment purposes he needs to go to Seattle, as they are not likely to provide any treatment with more examination and I think my examination is probably fairly complete in that regard.  I do not think we also need to incur more hostility from somebody who has refused my recommendation, and who will not apparently sign a medical release with the insurance company.

Dr. Schwartz referred the employee to Southeast Surgical Clinic when the employee presented with abdominal pain and rectal bleeding.  Employee was examined by Robert Croshelt, M.D.  Dr. Croshelt's impression was as follows:

New onset left sided abdominal pain, with blood in his stools following a work injury and institution of Vioxx.  The combination of Vioxx and Excedrin may predispose the gentleman to GI blood loss.  However, he is hemodynamically normal and incidentally his hematocrit is normal.  Also his pain is in an atypical location for gastritis
 and his symptoms are disconcertingly reminiscent of colon cancer patients in the past.  My suspicion is that the GI blood loss which is mild he requires an endoscopy to evaluate the source.  The risks of the endoscopies have been discussed with the patient, including perforation requiring an operation.  It is also been discussed with the patient that this may not be work-related and it may not be related to his Vioxx at all. 

A colonoscopy with polypectomy was performed on December 10, 2003.  Dr. Croshelt found a 1 cm adenomatous appearing polyp at 20 cm; blood on the esophageal mucosa surrounding this area and nowhere else.  Dr. Croshelt's recommendation was a follow-up colonoscopy in a year to verify satisfactory ablation of the polyp, and avoidance of nonsteroidal anti-inflammatory drugs of all sorts.  Dr. Croshelt directed the employee to follow-up with Dr. Schwartz regarding the employee's pain medication.
  On the same date, 
Dr. Croshelt also performed an esophago-gastro-duodenoscopy with biopsy, which revealed gastritis.

On December 17, 2003, Dr. Schwartz reported that according to Dr. Croshelt, the employee had gastritis and a colon polyp, the latter was thought to account for the employee's rectal bleeding.  Further, Dr. Schwartz reported that the employee was very sad about his chest wall and abdominal pain and stated emphatically that the pain did not exist in his life until he took Vioxx.  Dr. Schwartz reported that the employee expressed he was not happy with Dr. Croshelt.  Dr. Schwartz was concerned that the employee's complaints were out of his area of expertise, and referred the employee to Dr. Schultz, or his associate, Dr. Rice, for a chest x-ray and rib detail on the right to rule out a lesion.

The employee continued to receive chiropractic care from Dr. Davis at Ketchikan Chiropractic Center, through January 15, 2004.  On December 29, 2003, Dr. Davis provided the employer with notice that the employee would be off work at least through January 5, 2004.
  On January 5, 2004, Dr. Davis reassessed the employee and took him off work at least through January 12, 2004.

On January 7, 2004, the employee was evaluated by David Hoeft, M.D., for consultation regarding the employee's back and abdominal problems.  Dr. Hoeft’s impression, after examining the employee and reviewing his radiology study reports, OP notes and procedure notes, in detail, was as follows:

1. Back pain, both mid thoracic and low back, with evidence on the lumbar spine MRI of neuroforaminal narrowing at two levels.  We will rule out thoracic disk or neuroforaminal problems.

2. Gastritis.

3. Colonic polyposis and hematochezia, status post ablation of a bleeding colonic polyp.

4. Chronic nicotine addiction.

5. Remainder of problem list as per EMR.

Dr. Hoeft noted the MRI ordered by Dr. Schwartz showed evidence of neuroforaminal narrowing at a couple levels, but no surgical lesions.  Additionally, Dr. Hoeft mentioned the employee was started on Vioxx and, after taking it for several days, the employee developed left upper quadrant abdominal pain, and shortly thereafter, developed hematochezia.  Dr. Hoeft reported that the upper and lower GI endoscopies conducted by Dr. Crochelt revealed gastritis and a colon polyp, which was determined to be the source of the hematochezia.

Dr. Hoeft explained to the employee that the next logical treatment choice for his back condition was a trial of lumbar epidural steroid injections or facet joint injections to the affected levels in the employee’s low back.  However, Dr. Hoeft indicated the employee refused because he had several male relatives who developed type two diabetes mellitus after receiving cortisone injections.  Dr. Hoeft advised the employee that if he refused the injections, he was limited to the care he was currently receiving which included over the counter analgesics, and continued follow-up with physical therapy or chiropractic care.
  

Due to the employee’s tenderness and left lateral rib symptoms, Dr. Hoeft scheduled the employee for a thoracic spine MRI, to rule out any thoracic disk or neuroforaminal problems.  Dr. Hoeft released the employee from work through February 2, 2004.
  

On January 9, 2004, Dr. Hoeft wrote a letter to Alaska National Insurance Company notifying it that he requested that the employee undergo an MRI of the thoracic spine in order to further evaluate the employee’s mid-back pain.  Dr. Hoeft invited the insurer to contact him if it required additional information or documentation prior to giving authorization.

On January 12, 2004, Dr. Davis saw the employee when he slipped on ice at home and fell hard on the blacktop.
  The employee’s condition information form indicated that he never had this condition before, the pain radiated to other parts of his body, interfered with sleep, and was constant.  Upon examination, Dr. Davis found degenerative change in the form of slight C-5 - C6 disc narrowing, cervical facet arthrosis at C2 - C6, and lumbar disc spacing WNL; additionally, Dr. Davis reported subluxations and mechanical abnormalities.
 

On January 20, 2004, Dr. Davis provided the following assessment:

1. Lumbosacral and Thoracic strain

2. Lumbar, Thoracic, and Cervical subluxation

3. Lumbar degenerative joint disease, with neuroforaminal stenosis

4. Cervical degenerative joint disease

Based upon the assessment, Dr. Davis’s plan for the employee’s treatment was:

Moist heat back (lumbosacral region). Chiropractic adjustment.  The symptoms decreased with treatment but symptoms persist.  He has been resistant to consistent follow-through on a home walking program and has not followed through with a swimming recommendation.  He is a chronic smoker and cessation for smoking has been recommended.  He is under medical treatment with Dr. Hoeft, M.D., at Wilson Clinic but has refused lumbar steroid injections since he reports in the past more than one male relative developed diabetes (mellitus) after cortisone injections.  He has tried physical therapy before coming to this office but found it painful.  Recommended he reinitiate recommended rehabilitative exercises, continuous medical care and consider another follow-through with physical therapy after discussing with Dr. Hoeft on his visit with him on 01/21/2004.  Off work until his visit with Dr. Hoeft.  Dr. Hoeft has authorized time loss from work through 02/02/2004.  Explained that his condition was not improving at proper rate and he has been referred to Dr. Hoeft.

The employee returned to Dr. Hoeft on January 21, 2004, for a check up on his back and other problems.  During the appointment, Dr. Hoeft reported the employee shared that the employer arranged for the employee to attend an independent medical examination; and that the employee stated he was not sure he was going to follow through with the evaluation.  Dr. Hoeft mentioned that he warned the employee if he did not do so, he risked “torpedoing his claim.”
  

With regard to the medical evaluation, Dr. Hoeft reported as follows:

I have spoken with Clark Davis, a chiropractor, about him yesterday.  The patient said that he had been making some slow but steady progress until he slipped on some black ice and fell and reinjured the back.  Since that time he has been feeling pretty poorly.  Dr. Davis does not think that he is making much progress with his care and really did not think that there was much else he could offer the patient.  He wondered if a course of standard physical therapy might be of benefit.  I talked with the patient about this today and he is agreeable.

Dr. Hoeft indicated he continued to await authorization for the thoracic MRI he ordered on January 7, 2004.
  Dr. Hoeft referred the employee to physical therapy for evaluation and treatment of low back pain.

At the employer’s request, W. Daniel Fife, M.D., Orthopedist / Orthopedic Surgeon, and Jacquelyn A. Weiss, M.D., Ph.D., Neurologist, conducted an employer’s medical evaluation on January 28, 2004.  Dr. Fife ordered MRIs of the employee’s lumbar spine and thoracic spine.  

The lumbar spine MRI findings revealed normal alignment of the lumbar spine; no central spinal canal or neural foraminal stenosis at T12 – L1 or L1 - L2; and that the employee's vertebral pedicles were congenitally short, but there was no central spinal canal stenosis at L2 - L3, and that the disc bulge extends into both neural foramen and there is minimal neural foraminal stenosis.
  The MRI of the employee's thoracic spine showed normal alignment.  The interpreting radiologist’s impression was:

1. Approximately 10 % loss of anterior vertebral body height of the T9 vertebra is likely not an acute fracture given the marrow signal within the T9 vertebra, except for the hemangioma is normal.

2. Left paracentral disc bulges at T3 - 4, T4 - 5, T6 - 7 and T7 - 8 do cause some distortion of the left side of the spinal cord, particularly at T3 - 4 and T6 - 8.  The T7 - T8 disc does abut the spinal cord.  Cord signal remains normal.

3. Schmorl's nodes along the vertebral body endplates of T7, T9 and T12.

Drs. Weiss and Fife’s diagnostic impressions of the employee’s condition were as follows:

1. History of chronic antecedent low back problems with a) 1975 truck injury, b) 1990 on the job injury, c) 1993 on the job injury with treatment for that going apparently through 1998.

2. Past history of 1975 left brachial plexus injury.

3. History of antecedent multiple trauma, including foot fractures, leg fracture, rib fracture, scapular, nose, upper jaw and skull fractures, full details unknown.  Also noted is left lower ribcage pathology in November 1990.

4. Thoracolumbar and lumbosacral strain, relating to the subject injury, without evidence of radiculopathy.

5. Degenerative disc disease and arthritis, multiple levels in the thoracic and lumbar spine, pre-existing.

6. Compression fracture T9, not related.

7. Slip and fall, January 11, 2004, probably responsible for the thoracic compression fracture, not injury related.

Drs. Weiss and Fife noted that prior to the employee’s slip and fall, there were no symptoms in the employee’s lower extremities to suggest radiculopathy.  

Drs. Fife and Weiss opined that the employee's employment with the employer and his work-related injury were a substantial factor in bringing about a thoracolumbar and lumbosacral strain.  However, they further opined the employee's slip and fall injury subsequent to the industrial injury “is probably more significant.”
  Drs. Fife and Weiss indicated they did not find evidence of aggravation of a pre-existing condition.
  They opined that there had not been objective improvement in the employee's condition within the last 45 days.

Drs. Fife and Weiss opined the employee’s subsequent slip and fall injury probably resulted in a thoracic compression fracture.  They opined it was subsequent to this fall that the employee appeared to be reporting lower extremities symptoms and, hence, they could not attribute any radicular pathology to the work-related injury.
  

Drs. Fife and Weiss opined that the employee was medically stable within three months of his October 1, 2003 thoracolumbar lumbosacral strain.  Although they believed his condition, as related to his work injury, was fixed and stable, Drs. Fife and Weiss recommended the employee be evaluated by a neurosurgeon for the thoracic disc cord compression.
  They did not, however, expect any medical treatment to bring objectively measurable improvement to the employee.
  Nor did they believe the employee had sustained impairment, either lumbar or thoracic, as a result of his work-related injury.
  

Drs. Fife and Weiss opined that the employee should not lift over 50 pounds.  They indicated this work restriction was not due solely to the October 1, 2003 work injury, but rather was related to the employee's pre-existing spondylosis, and arthritis in his back.
  Dr. Fife reviewed the SCODDOT
 job description for heavy equipment operator on March 4, 2004.  He approved the employee to return to the job with the restriction of no lifting over 50 pounds.

With regard to Dr. Schwartz’s note of December 17, 2003, concerning the employee’s Vioxx useage causing chest wall and abdominal pain, Drs. Fife and Weiss indicated the chest wall and abdominal pain were not related to the employee’s work related injury or Vioxx useage.

On March 8, 2004, the employer controverted medical benefits past January 28, 2004, TTD, TPD, PPI, and .041(k) benefits, based upon the EME report of Drs. Fife and Weiss.  The employee filed a workers’ compensation claim in response to the employer’s controversion on April 16, 2004.

The employer sent releases to the employee via certified mail on May 13, 2004, including medical releases, releases for unemployment records, employer records, and social security records.
  Additionally, the cover letter sent with the releases contained the following notice to the employee:

Under Alaska Statute 23.30.107(a) of the Alaska Workers’ Compensation Act, you may request a protective order from the Alaska Workers’ Compensation Board (Board) if you have an objection to one or more of the releases by filing a petition with the Board.  If you choose to seek a protective order from the Board, you must do so within 14 days of the date of this letter.  Failure to sign and return the release(s) or file a request for a protective order within the 14-day period may result in a suspension of benefits until the release(s) is signed.  AS 23.30.108(a).

On June 10, 2004, Dr. Schwartz saw the employee.  The employee reported, “he gets difficulties from the upper back down to his feet,” and that he was unable to stand for any length of time because he experiences pain down both his legs, on the left more that the right, and numbness in his feet.
  Dr. Schwartz noted that according to the employee’s history, he has had these symptoms since the fall of 2003.  Additionally, Dr. Schwartz reported that despite back difficulties in the past, the employee had no back issues for the past few years, and had been working regularly since he last lost time from work due to an injury in 1992.  Dr. Schwartz indicated 
the employee's normal occupation was driving truck, but his most recent job involved lifting, which seemed to precipitate the employee’s present symptoms.
  Dr. Schwartz reported that the employee’s symptoms 
remained unchanged from the initial evaluation of the employee in November 2003.  Dr. Schwartz had an opportunity to review the EME report of Drs. Fife and Weiss.  Dr. Schwartz made the following recommendations:

This gentleman is not easy to evaluate and his symptoms are not all that clear.  My sense is that he does suffer from radicular pain.  Mostly I think that this is related more to low back issues (Spinal stenosis and foraminal stenosis) than the thoracic area, although I would also defer to neurosurgical recommendations in that regard.  He, I believe, is legitimate in his complaints, and I believe are mostly related to his injury of September/October of 2003.  It is clear that even though he had back issues in the past he surely was not having problems of this magnitude for years prior to present injury and now cannot do normal work.  I do not put a lot of stock in his symptoms being related to thoracic spine compression fracture in January 2004, and feel that bone scan will certainly show whether he has had a recent vertebral fracture to settle that argument.  If no fracture is seen, then I think it is incumbent upon the medical examiners to write another explanation for his ongoing symptomatology.  They agreed that the industrial injury of September/October 2003 was “substantial factor” in bringing out his strain, but they think the fall in January 2004 was “more significant”.

Further, I do not think his condition is stable because I do not think he has had the necessary recommended evaluations.  I think an epidural steroid injection would be appropriate, and challenged him to document for me the significant risk that it would cause diabetes.  I think he is heading for diabetes because of strong family history and his obesity independent of any effects from steroid injection.  Epidural steroid injection might be more diagnostic also when one is trying to sort out whether he is having thoracic or lumbar symptoms (in addition to its therapeutic effects).  Nonetheless, this is probably not going to be curative and it is within his rights to refuse on any grounds he wishes.  . . .  I also advised him that he needs to lose a lot of weight.  I think that would be beneficial in recovery from his present illness.  He cannot return to work.

A bone scan was conducted on June 24, 2004, which revealed no significant increased activity in the cervical, thoracic, or lumbar spine.  Increased activity related to the left patella indicated arthritic change.
 

On June 28, 2004, the employer controverted all benefits due to the employee’s refusal to execute releases served upon him by the employer.  The employee did not file a petition for a protective order.  

The bone scan results changed the diagnostic impression of Drs. Fife and Weiss.  They opined that the decreased height of T9 is an old injury, perhaps as old as 1975, when the employee was involved in a truck accident.  The report addendum stated:

Certainly, it is not recent since a bone scan would show a reaction at T9 due to a recent fracture, which the bone scan of 6/24/04 did not show.  Therefore I would strike diagnosis # 7 and modify # 6 to read “Old compression fracture T9, not related.”

Based upon review of the bone scan, Drs. Fife and Weiss opined that the employee’s symptoms were the result of his disc herniation at T6 - 7, which was aggravated by lifting in some manner at work in September of 2003.  Their opinion was based upon the MRI, which showed a compression indentation of the cord at that level; their findings that the lesion was large enough to cause symptoms in the employee's back and legs, but too small to cause long tract signs and local radiculitis; and their finding that the herniation is left-sided where the employee has the majority of his symptoms.
  Drs. Fife and Weiss amended their fourth diagnosis to state, “thoracolumbar and lumbosacral strain, relating to the subject injury with aggravation of pre-existing herniated T6 - 7 left-sided disc, without evidence of radiculopathy.”

Drs. Fife and Weiss opined that further treatment, substantially related to the employee’s work-related injury, was needed, and recommended a neurologist evaluate the employee’s work-related injury and the T6 - 7 lesion prior to administering any injections to the employee's low back.
  Dr. Fife recommended that Neurologist Ronald Vincent, M.D., evaluate the employee.  Further, they specifically objected to epidural steroid injections, and opined that local anesthetic epidural or nerve root injections without steroid can accomplish the same diagnostic purpose and avoid the objections raised by the employee.

At the employer’s request, the employee was to be evaluated by Dr. Vincent, Neurosurgeon, on September 9, 2004.  The employer provided the employee with notice of the EME on August 25, 2004.
  The notice directed the employee to contact his adjuster at his earliest convenience to make travel arrangements for the appointment.
  The employee failed to attend the employer’s medical evaluation with Dr. Vincent and, as a result, the employer suspended all benefits under AS 23.30.095(e).
  Therefore, Dr. Vincent merely conducted a review of the employee’s medical records.

Contrary to Dr. Fife's opinion, Dr. Vincent did not believe there was any way to age the distortion of the employee’s spinal cord.  Dr. Vincent noted, in the absence of any spinal cord compression, and the absence of any clear cut intercostals type pain, he considered the risks involved with surgery for the employee's condition to far outweigh any benefits that might be provided.
  Based upon the examinations conducted by previous examiners, Dr. Vincent found nothing that would support any particular neurological findings associated with the employee's thoracic disc herniation.

Dr. Vincent's diagnoses were as follows:

1. Pre-existing history of previous industrial injury regarding his low back beginning as early as 1975, some of which were accompanied by left lower complaints.

2. History, at least 10 years prior, of recurrent left posterior chest wall complaints, also history of prior chiropractic treatment for thoracic and lumbar complaints and left leg complaints as well.

3. Pre-existing lumbar spondylosis, particularly notable for L4 – L5 and L5 – S1 degenerative disc and degenerative facet disease.

4. Thoracic and lumbar strain resolved and related to the injury of record.

5. Slip and fall injury at his home, resulting in an increase in pain (documented on a diagram pain) through his entire cervical, thoracic and lumbar spine, along with posterior leg complaints, upper arms complaints, but notable for lacking any left chest wall complaints specifically as presented before with pain diagrams, not related to the injury of record.

6. MRI evidence of left paracentral disc bulge at T3 - T4, T4 - T5, T5 - T6, T6 - T7, and 
T7 – T8 with distortion of the spinal cord on the left side, particularly T3 - T4 and T6 through T8, not related to the injury of record.

7. Current diagnosis, symptom magnification with minimal objective findings to confirm subjective complaints.  The subjective complaints present would be related to his chronic and recurring complaints regarding his lumbar and left leg, with associated degenerative disc, and degenerative facet disease in his lower lumbar spine at L4 - L5 and L5 - S1.  These spondylosis conditions worsen on a natural basis.  His current condition is related to his spondylosis rather than to the injury of record.

Dr. Vincent opined that the employee had a thoracic and lumbar strain soft tissue injury, which resolved.  Dr. Vincent went on to state that the work injury caused a flare-up of the employee's low back condition, which is lumbar spondylosis at L4 - L5 and L5 – S1; and the straining injury itself necessitated the initial treatment the employee received.  Dr. Vincent opined that the employee’s work related injury stabilized, it was the slip and fall injury of January 11, 2004, which was a substantial factor in the employee's continued complaints of pain in these areas.  Dr. Vincent noted that even new areas of pain were identified in the employee's upper extremities and cervical and upper dorsal area.  Dr. Vincent opined that any treatment provided beyond January 11, 2004, was related to the employee's slip and fall.

Dr. Vincent opined that no spinal cord structures or nerve structures appeared to be involved in the broad-based complaints of the employee.  Further, Dr. Vincent opined that the employee's complaints could not be explained by disc herniation, and were not related to the work injury of record of 2003.

Dr. Vincent’s opinion regarding the employee’s thoracic disc was that, with regard to the MRIs of the thoracic spine, cervical spine, and lumbar spine, there were false negatives and false positives.  Dr. Vincent opined that the treatment provided up to the time of the slip and fall was appropriate, but after that, it was his opinion that a substantial portion of the employee's treatment was for the slip and fall injury.  Additionally, Dr. Vincent opined that the employee was in need of no further treatment.

On September 14, 2004, the employee provided notice that he revoked all prior signed releases.  The employee based his revocation of the releases on his allegations of the employer's frivolous and unfair controversion, the employer's failure to return x-rays, MRI images and bone scan films to the employee, and the employer's action of forwarding x-rays, MRI images and bone scan films to Dr. Vincent “against Washington state law and Alaska state law.”
  The employee indicated that all releases were revoked until he was paid all lost wages, including overtime, from January 14, 2004, “to date”.

Second independent medical evaluations (“SIME”), ordered by the Board, were performed by Alan 
Greenwald, M.D., orthopedic surgeon, and Marilyn Robertson, M.D., neurologist, on September 15, 2004 and September 16, 2004, respectively.

Dr. Greenwald’s assessment found the employee has spinal stenosis and thoracic strain.  His diagnoses were:  thoracic sprain and strain; thoracic spondylosis; and lumbar spondylosis.
  

Dr. Greenwald concluded that the employee had developed chronic pain in his thoracic and lumbar spine secondary to a lifting injury in September 2003, while working for the employer.  Dr. Greenwald found the employee symptoms consistent with soft tissue, as well as arthritic pain in the thoracic spine.  Dr. Greenwald also found the employee had symptoms consistent with spinal stenosis in the lumbar spine.  He indicated the employee’s sensory losses were poly dermatomal, and not particularly diagnostic.  Dr. Greenwald found no need for surgery.
  

Dr. Greenwald opined that medical cause for the employee's thoracic and lumbar complaints was the work related injury, which “lit up” the employee's pre-existing arthritis in a thoracic, and lumbar spines.
  

Dr. Greenwald indicated the employee’s symptoms and complaints are related to the September 29, 2003 injury.  He based his opinion on historical information, as well as the medical records that the employee sustained a disabling injury to his back.

Dr. Greenwald opined that the September 29, 2003 injury aggravated the employee’s pre-existing condition, and caused permanent change in his pre-existing condition.  Dr. Greenwald indicated this produced the need for medical treatment and disability.

Dr. Greenwald recommended further treatment of a conservative nature.  Specifically, Dr. Greenwald indicated the employee should be seen and evaluated for his back pain by a pain management specialist, and given medication other than Vicodin to manage his daily pain.  Dr. Greenwald opined that multimodal pharmacological drugs, such as a combination of anti-inflammatory medications, narcotics, and nonnarcotic pain medicine would be better options for the employee.  Dr. Greenwald also recommended epidural steroid injections for the employee’s back.  Dr. Greenwald reported that he spoke with the employee at great length regarding the employee's concerns that epidural steroid injections would cause diabetes.  Dr. Greenwald indicated that the employee's concerns were not based on any factual information.  Finally, Dr. Greenwald recommended a three to four month course of rehabilitation therapy.  Dr. Greenwald opined that chiropractic care was not indicated.

Dr. Greenwald opined that the employee had not reached a point of medical stability based on the fact that the employee requires additional rehabilitation and pain treatments.  Dr. Greenwald indicated the employee had not had the proper treatment to help maximize his improvement.
  Dr. Greenwald opined that the employee was not capable of working as a heavy equipment operator without limitations, and that the restrictions are a result of the employee’s work related injury.
  Based upon the fact that Dr. Greenwald found the employee was not medically stable, Dr. Greenwald also found an AMA impairment rating premature.

Dr. Robertson evaluated the employee on September 16, 2004, and the Board received her report on October 11, 2004.  She diagnosed the following:

1. History of degenerative disc disease and spondylosis multiple levels in the thoracic and lumbar spine pre-existing with left-sided disc herniations at T3 – 4, T4 – 5, T6 - 7 and T7 - 8 with distortion of the spinal cord, without evidence of myelopathy.  There is L4 - 5 and L5 - S1 left-sided disc bulges with spondylosis resulting in neural foraminal narrowing.

2. T9 compression fracture, remote.

3. Prior history of motor vehicle accident in 1975 with multiple injuries including left foot fracture, left rib fractures, brachial plexus injury and left shoulder fracture.

4. Industrial left-sided spinal injuries 1990, 1993.

5. Present industrial trauma 09/29/03 characterized as thoracolumbar and the lumbosacral sprain/strain injuries without evidence of radiculopathy.

6. Slip and fall injury 01/11/04, nonindustrial.

Dr. Robertson opined that the employee’s September 29, 2003 injury combined with the employee’s pre-existing condition to produce the need for medical treatment.  She noted that the employee’s slip and fall on black ice, which occurred on January 11, 2004, confounds the issue, as that injury was not work related.

Dr. Robertson indicated that, apart from epidural steroid injections, the employee is a candidate for physical therapy, and specifically a work hardening program.  Dr. Robertson noted that the employee adamantly rejects epidural steroid injections due to his concern that such injections pose a risk for diabetes.  Dr. Robertson does not believe that this is a real risk.

When asked, “Based on the following Alaska Workers’ Compensation Act definition was Mr. Purdy medically stable?  On what date was medical stability reached or on what date do you predict medical stability?”  
Dr. Robertson responded as follows:

While I have reservations about Mr. Purdy's motivation to be compliant with a physical therapy program, I believe that to date he has shown no evidence of objective improvement in his condition and should be given the opportunity to work with physical therapy with the hope that improvement can be achieved.  Therefore, I do not believe that medical stability has been achieved.  I believe that under optimal conditions medical stability could be achieved in three to four months and following this I would recommended a functional capacities evaluation be conducted.

Dr. Robertson opined, based on the employee's current complaints and physical examination findings, history of degenerative lumbosacral desk and thoracic disease, the employee is not capable of operating heavy equipment.
  

On October 13, 2004, the employer wrote to the employee notifying him that the employer was prepared to accept the proposed treatment recommendations, including three to four months of physical therapy or epidural steroid injections, if the employee so chose.  Additionally, the employer notified the employee that TTD would commence as of the date the employee began treatment.  The record contains no indication the employee was willing to participate in the medical care recommended.

On November 3, 2004, the employee provided the employer a written reminder that, “Alaska National Ins. Co. release of medical information was ‘revoked’ in writing 16 Sept 2004, and remains revoked.”
  The employee stated in his note, “This also applies to the release of medical information in the possession of R, T, W, C & G., P.C.”

In a letter requested by the employee for purposes of clarification, on January 10, 2005, Dr. Davis indicated that the employee has degenerative disc disease with a foraminal stenosis, which could explain the employee’s inability to follow through fully with walking recommendations.
  Also on that date, and at the request of the employee, Dr. Schwartz wrote a letter explaining that because he was unable to guarantee that epidural steroid injections would not produce serious side effects, the employee does not want to undergo the treatment.
  Dr. Schwartz added that he had no problem with the employee’s decision, as the medication was unlikely to cure the root of the employee’s problem.

Dr. Schwartz referred the employee to Ketchikan Physical, Occupational and Speech Therapy on January 12, 2005.  An initial evaluation of the employee was conducted on January 25, 2005.  The evaluation revealed deficits, including pain of 5/6 to 9/10 daily, decreased functional status, inability to participate in back strength mobility, and constant postural adjustment needed for pain.  Goals were established for the first four weeks and for six to eight weeks.  A plan was established to follow-up with additional visits of three times a week for the subsequent four to six weeks; and if additional physical therapy will be necessary, Dr. Schwartz will be contacted.

On February 28, 2005, Dr. Crochelt provided his opinion regarding the cause of the employee’s gastritis and GI blood loss.  He stated:

I understand payment is being denied for the services received by him based on the assumption that his illness was not work related.  On the contrary, Mr. Purdy was a longtime user of Excedrin, and was placed on Vioxx by Dr. Bruce Schwartz for a job-related injury.  This resulted in gastritis and GI blood loss.  It is very likely that the blood that he perceived was caused by the erosive gastritis seen at endoscopy.  Moreover, the blood loss, which was noted in his rectum, cause his colonoscopy.  Thus, although his polyp was not related to his employment the colonoscopy was made necessary by the GI bleeding which was in turn caused by his Vioxx.

The Board received this document on March 4, 2005, via facsimile from KPH Nursing Station, fax number (907) 225-6498.  The document does not contain a certificate of service.  

II. HISTORY OF TIME LOSS BENEFITS

The insurer received its first notice of the employee’s time loss for the period October 13, 2003 through October 26, 2003, and timely paid TTD benefits on October 17, 2003.  The insurer did not receive notice of the employee’s time loss for the period October 2, 2003 through October 12, 2003, until November 3, 2003, and timely TTD benefits were paid on November 6, 2003.
  TTD payments for the period December 8, 2003 through December 31, 2003 were not paid until January 27, 2004.  For this untimely payment, the employer paid a penalty of $153.44.
  A TTD payment was made on January 27, 2004, for the time loss period January 1, 2004 through January 28, 2004.  The payment made represented two installments, the first installment being untimely, the second installment timely.  The employer paid a penalty of $89.50, for the untimely payment.
  On February 11, 2004, a payment for TTD benefits was made for January 29, 2004 through February 11, 2004; and on February 25, 2004, TTD benefits for February 12, 2004 through February 25, 2004, were paid.

In May of 2004, the employee’s compensation rate was reviewed at his request, and based upon the information submitted to the employer the employee’s weekly compensation rate was increased from $179.00 per week to $190.94 per week.  The compensation report dated May 20, 2004, acknowledged the employee’s weekly compensation rate was $190.94; however, it mistakenly omitted the revision to the compensation rate in box 17f.
  A revised compensation report dated May 27, 2004, was submitted with the correct weekly compensation rate.
  Additionally, the compensation report of May 27, 2004 records an overpayment of $510.14, for the period January 28, 2004 through February 25, 2004.

III. CONTROVERSION HISTORY

The employee received his first controversion notice on December 9, 2003.  All benefits were suspended pursuant to AS 23.30.180(a).  The employer stated:

If the employee does not sign and return the release or file a request for protective order within that 14-day time period, however, his rights to benefits are suspended until the release is signed.

The employer controverted medical benefits past January 28, 2004, TTD, TPD, PPI, and .041(k) benefits on March 8, 2004, in reliance upon the EME report of Drs. Fife and Weiss.  The employer outlined the doctors’ findings, which served as the basis for the employer’s controversion, as follows:

The claimant has a chronic antecedent low back problems with injuries in 1975, 1990, 1993 with treating thru 1998.  The injury of 10/1/03 was a factor in bringing out the thoracolumbar and lumbosacral strain.  However, there is another injury subsequent to the industrial one, which is probably more significant.  Further medical is not warranted under the work injury.  He sustained another injury, a slipping fall, which has probably resulted in the thoracic compression fracture.  It is subsequent to this fall that he appears to be reporting lower extremity symptoms and hence we could not attribute any radicular pathology to the subject industrial injury.  For the effects of the thoracolumbar lumbosacral strain, he would estimate his condition would be medically stable within 3 months of injury.  Although we believe his present condition is fixed and stable related to the work injuries, we recommend that he be evaluated by a neurosurgeon for the thoracic disc cord compression.  No restrictions are solely due to the 10/1/03 injury but he should not left over 50 lbs, this is related to the pre-existing spondylosis and arthritis in his back.  The job description for heavy equipment operator has been approved as it relates to the work injury; however, he has pre-existing conditions that do need restrictions.

The employer asserted benefits were controverted upon receipt of the EME report of Drs. Fife and Weiss on March 8, 2004.  The employer further claimed a $510.14 overpayment for benefits paid from January 28, 2004 through February 25, 2004.

On March 29, 2004, the employer controverted all medical and claimed benefits related to the employee's gastrointestinal conditions.  The employer’s stated reason for the controversion was that the work injury was a strain to the low back.  Further the employer supported the controversion with the January 28, 2004 EME report of Drs. Fife and Weiss.

Again on May 14, 2004, the Employer controverted TTD benefits after January 28, 2004, TPD, TTD, PPI, medical and transportation benefits, based on the medical evaluation performed on January 28, 2004, by 
Drs. Fife and Weiss.  The employer stated:

The employee is medically stable with no impairment and no further treatment needed related to the 9/29/03 work incident.  The employee is released to his work as a front-end loader operator.  The employee has sustained a subsequent non-work related injury.

On June 28, 2004, the employer suspended all further payments under the Alaska Workers’ Compensation Act, pursuant to AS 23.30.107 and AS 23.30.108.  The employer stated:

Employee has failed to sign releases properly served and did not timely file a petition objecting to the releases.  Releases were sent to the employee via certified mail on 5/13/04.

On September 9, 2004, the employer suspended all benefits pursuant to AS 23.30.095(e), based upon the employee’s failure to attend the employer’s medical evaluation scheduled for September 9, 2004, with 
Dr. Vincent.

IV. PARTIES’ ARGUMENTS

A.
Employee’s Arguments

1. TTD Benefits

The employee argued he is entitled to TTD benefits from January 15, 2004, instead of January 29, 2004 based upon the amendment to the original EME Report of Drs. Fife and Weiss.  The employee argued that the employer’s controversion notice goes back to January 15, 2004, and because the bone scan changed the minds of Drs. Fife and Weiss, he is entitled to TTD benefits from January 15, 2004, and continuing.  

The employee argued that suspension of benefits was improper because it was illogical to expect a person who states that they are in pain to sit on a plane to travel 700 miles and travel back five days later.  Further, the employee argued that he had to make a choice between attending the September 9, 2004 EME in Spokane, Washington, or the SIME on September 16, 2004.  The employee argued it was ludicrous that the employer scheduled an EME in Washington so close to the SIME in San Francisco, given the information it possessed regarding the condition of his back.  The employee claims when he did not comply with the insurer’s orders, they discriminated against him by withholding time loss benefits.

2. Mitigation of Injury

The employee argues that he did not unreasonably refuse to treat.  The employee argues that he is justified in his refusal to treat with epidural steroid injections for several reasons.  The employee claimed that his father and several other male family members acquired diabetes after receiving steroid injections.  The employee argued that steroid induced diabetes is well known to the medical community.  

With regard to the doctors’ recommendations to lose weight and exercise, in the form of walking and swimming, the employee argued that for the last 15 months he has been unable to engage in physical activities because he is in so much pain.  Further, he argued that he is unable to swim due to his fear of water acquired because he nearly drowned twice.  The employee further argued that the medical records support that he was amenable to physical therapy, despite the employer’s argument that he was non-cooperative.

3. PPI Benefits

The employee argues that a controversion of PPI benefits is frivolous and unfair based upon the addendum to the EME report of Drs. Fife and Weiss, which indicates the employee’s disc herniation at T6-7 was caused by the work injury.

4. Gastrointestinal Condition

The employee argues his gastrointestinal problems occurred after the introduction of the prescription drug Vioxx.  The employee claimed to have proof that Vioxx, prescribed for his work related injury, caused his gastrointestinal medical condition.  The employee introduced information he downloaded from the Internet regarding Vioxx to support his arguments.

5. Continuing Medical Benefits

The employee argues that, based upon information he found on the Internet, the only method to improve the structural damage caused by the employee’s injury is surgical intervention; however, the employee’s condition has not yet progressed far enough for surgery.  The employee asserts that although he does not currently meet the parameters for surgery, one day he will.  He argues that until and when he meets the parameters, it is the employer’s responsibility to provide medical benefits.  

The employee asserted that the bone scan conducted on June 10, 2004 was to determine if his T9 compression fracture was related to his slip and fall accident.  The employee argued that the result of the bone scan proves that the slip and fall accident did not cause the compression fracture, that the compression fracture was as old as 1975, not new.  Further, the employee argues that despite Drs. Weiss and Fife’s opinion that the bone scan indicates that the compression fracture at T9 is old; the employer is still using the opinions of Drs. Fife and Weiss as grounds for controverting benefits.

6. Penalty and Interest

The employee argued that he is entitled to penalties and interest going back to January 15, 2004, because the employer frivolously controverted benefits and refused to accept available medical evidence that the employee’s injuries were caused by his work injury.  The employee asserted that the employer’s own doctors, Drs. Fife and Weiss, and also Dr. Greenwald, Dr. Robertson and Dr. Swartz all provided evidence that the employee’s medical condition was caused by his work injury.

7. Employee’s Refusal to Sign Releases 

The employee argued he was justified in not signing releases because the employer need not review medical records dating back 15 years.  He asserted if those records were reviewed, no mention of a ruptured disc would be found until January 2004.  The employee argued that the employer has no justifiable reason to seek records that go back farther than 15 years.  Further, he stated he will provide releases that are date specific, that date being January 1988; and that he would not provide his military records because the employer has no need for those records.

The employee argued his failure to file for a protective order should not be held against him.  He claimed the reason he did not file for a protective order was because Workers’ Compensation Officer Bruce Dalrymple told the employee it was unnecessary for the employee to file a request for a protective order because the case was under the jurisdiction of the Board.  

8. Frivolous and Unfair Controversion

The employee argues that the employer’s controversion was not done in good faith, but rather for the purpose of coercing and manipulating him.  

The employee recalled a discussion regarding the employers’ requested releases at a pre-hearing conference; and that he raised an objection to the releases.  The employee recalled the employer’s attorney giving him assurances his benefits would not be controverted based upon his refusal to sign the releases.  The employee admitted he was uncertain of the outcome of the dispute.  The employee reiterated he was willing to sign releases under his condition that the releases only go back 16 years.

B.
Employer’s Arguments

The employer requested that the Board find the employee is entitled to no further benefits and that his claim be denied and dismissed based upon his unwillingness to treat and his chronic non-cooperation with the discovery process.  

In the alternative, the employer asked that if the Board finds the employee is entitled to benefits, that specific explicit conditions be delineated under which the employee is entitled to receive such benefits, to include but not be limited to:

· Ordering the employee to sign releases;

· Restricting commencement of compensation benefits to the date the employee commences physical therapy;

· Ordering that if the employee does not commence physical therapy within 30 days of the Board’s decision, his entitlement to benefits is waived;

· Allowing the employer to controvert benefits without a hearing, or alternatively at an expedited procedural hearing, if the employee misses more than two consecutive physical therapy sessions, or more than three physical therapy sessions in total.

With regard to the employee’s specific claims and allegations, the employer made the following arguments.

1. TTD Benefits



a.
Employee is Not Entitled to TTD Benefits Because He Was Declared Medically Stable
The employer argues the employee is not entitled to TTD benefits after January 29, 2004.  The employer asserts the employee was declared medically stable on January 29, 2004, and had shown no signs of objective improvement for over 45 days.  Further the employer argues the employee has failed to provide clear and convincing evidence to rebut the presumption of medical stability.

The employer points out that the employee was declared medically stable by the employer’s physicians on January 28, 2004, based upon their opinion the employee sustained a soft-tissue injury that had resolved, as well as evidence that the employee had demonstrated no objective improvement for over 45 days.  The employer also noted the employee was seen by Dr. Schwartz on June 10, 2004, and Dr. Schwartz noted the employee’s condition was unchanged since an evaluation conducted in November 2003.  Moreover, the employer relies upon the September 25, 2004 SIME report of Dr. Robertson who concluded the employee showed no signs of objective improvement in his condition.

The employer argues its position is supported under Egemo v. Egemo Construction Company.
  In that case the employee suffered an injury in 1967 that resulted in a leg deformity.  In 1995, a doctor recommended surgery to correct the deformity.  The employee did not choose to undergo surgery until 1998.  The Alaska Supreme Court concluded that a new period of disability commenced when the employee had surgery in 1998, and that TTD was not retroactive to 1967, when the injury first occurred, or 1995, when surgery was first recommended.  The Supreme Court ruled that TTD commenced when the employee opted to proceed with the recommended surgery.

The employer argues to allow retroactive TTD benefits, based solely upon the employee’s assertion that he has not been pain free, would allow injured workers to claim months or years of TTD retroactive to the medical stability date and reward employees who fail to mitigate damages by unnecessarily delaying or refusing treatment.  The employer argues that the prudent approach is to conclude that an employee who has been declared medically stable remains so unless and until treatment is proposed to improve the employee’s condition, and the employee pursues such treatment.


b.
Employee is Not Entitled to Compensation Benefits for Periods of Time He
Unreasonably Refused to Attend a Medical Evaluation at the Request of the Employer
The employer argues that under AS 23.30.095(e), it properly controverted benefits based upon the employee’s refusal to attend a medical evaluation scheduled by the employer with Dr. Vincent on September 9, 2004.  The employer asserted the evaluation with Dr. Vincent was scheduled after Drs. Fife and Weiss had an opportunity to review the results of the bone scan suggested by Dr. Schwartz, which resulted in a recommendation that the employee be evaluated by a neurosurgeon and a referral to Dr. Vincent.  

The employer argues that if the Board were to find the employee is entitled to any benefits after September 9, 2004, those benefits should be forfeited due to the employee’s failure to attend the evaluation with the employer’s neurosurgeon, Dr. Vincent.



c.
Mitigation of Injury
The employer argues that under AS 23.30.095(d), the Board should order suspension of the employee’s benefits based upon the employee’s unreasonable refusal to submit to proposed treatment.  The employer cites Metcalf v.  Felec Services
 in support of its argument.  The employer notes the factors the Alaska Supreme Court declares should be considered in determining the reasonableness of an employee’s treatment refusal include:  the risk and seriousness of side effects, the chance of cure or improvement, and any first-hand negative experiences or observations by the patient regarding the procedure or medical care in general.
  

The employer argues the employee’s refusal to be treated with epidural steroid injections, based upon the employee’s claim that such injections caused diabetes in his family, is not supported by the medical evidence.  Further, the employer asserts that the evidence in the record indicates there is no basis for the employee’s concern and, therefore, the employer should not be liable for endless payment of disability benefits where the employee refuses proposed treatment.

The employer argues that even if the employee’s refusal of steroid treatments is considered reasonable, the employee has also refused to participate in physical therapy, even after the employer explicitly provided notice to the employee that such treatment was accepted.  The employer argues there is no basis for the employee’s refusal to participate in physical therapy, and the employee’s benefits should be suspended for his refusal to engage in the proposed treatment.



d.
Penalties and Interest
The employer argues that the employee has offered no evidence that he is entitled to a penalty; and that throughout the employee’s claim, benefits have been timely paid or controverted by the employer.  The employer argues that the statutory provisions for an award of penalties have not been met in this case.

Additionally, the employer argues that interest is not due because the employee is not entitled to any further benefits and, therefore, the employer has not failed to pay compensation due in a timely fashion.


2.
Employee’s Refusal to Sign Releases

The employer argues that it properly controverted all benefits based on the employee’s failure to return releases.  The employer asserts that it requested, in writing, that the employee execute releases and that it properly gave notice to the employee pursuant to AS 23.30.107(a).  The employer asserts that the employee refused to sign medical releases until June 30, 2004, after his benefits were controverted on June 28, 2004.  However, the employer argues that the employee continued to withhold the releases for unemployment records, employer records, and social security records.  

The employer argues that should the Board find the employee is entitled to any benefits pursuant to issues raised at hearing, any benefits after June 28, 2004, should be deemed forfeited by the employee, based upon the employee’s refusal to return releases or file a petition for a protective order.

3.
PPI Benefits

The employer argues the employee is not entitled to PPI benefits because Drs. Fife and Weiss determined on January 28, 2004, that the employee did not sustain any permanent impairment as a result of the work injury.

Further, the employer argues that the employee is not entitled to any PPI benefits because the employee failed to mitigate his damages by unreasonably refusing to cooperate with treatment recommendations; and that under AS 23.30.095(d), PPI benefits should be suspended unless and until the employee agrees to cooperate with treatment recommendations that will allow for a valid PPI rating, if any, attributable to the work injury.

Finally, the employer argues that should the Board find the employee has an entitlement to PPI benefits, those and any other benefits under the Act should remain suspended while the employee refuses to cooperate with discovery.


4.
Frivolous and Unfair Controversion

The employer argues that there is no basis for the employee’s claim that the employer controverted benefits in bad faith, and the employee’s claim should be denied and dismissed.  To support its arguments, the employer relies upon Harp v. ARCO Alaska, Inc.,
 for the proposition that an unfair/frivolous controversion may be found where the employer controverted benefits without sufficient evidence; and that a controversion is considered to be in “good faith” where there is sufficient evidenced to support a Board finding that the claimant is not entitled to the benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. THE PRESUMPTION OF COMPENSABILITY

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  
AS 23.30.120(a) states, in relevant part, as follows: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 


(1) the claim comes within the provisions of this chapter.

The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

II. TTD BENEFITS

The employee claims entitlement to TTD benefits from January 15, 2004 and continuing.  The employer argues the employee is not entitled to TTD benefits after January 29, 2004, when the employee was found to be medically stable by Drs. Fife and Weiss.  Further, the employer claims the employee is not entitled to TTD benefits for periods where he unreasonably refused to attend an employer’s medical evaluation.  The employer argues any TTD benefits the employee is entitled to should be suspended because the employee failed to mitigate his damages by unreasonably refusing treatment.  Additionally, the employer argues that if the Board finds the employee is entitled to any TTD benefits, those benefits should be deemed forfeited by the employee based upon the employee’s refusal to sign releases requested by the employer.

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80 percent of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality.
 

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  Past decisions of the Alaska Supreme Court indicate that the presumption applies to TTD benefits.
  

As an initial matter, based upon the May 20, 2004 Compensation Report, the Board finds the employer paid the employee TTD benefits from October 2, 2003 through January 28, 2004.  Therefore, the Board shall examine the employee’s claim for TTD benefits from January 29, 2004 and continuing.

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event could have caused it.  In this case, based upon the employee’s testimony and the medical records of the employee’s treatment with Drs. Davis, Schultz and Hoeft, the Board concludes the presumption of compensability attaches to the employee’s claim for TTD.  The Board finds the January 21, 2004 medical record of Dr. Hoeft indicating that the recommended course of treatment for the employee was physical therapy and that he intended to make such a referral, as sufficient evidence to raise the presumption the employee was not medically stable on January 29, 2004.  The Board finds sufficient evidence to raise the presumption that the employee’s work injury prevented him from working following his injury, and that he is entitled to TTD benefits from 
January 29, 2004 and continuing.

However, AS 23.30.185 does limit the duration of TTD benefits to the date of medical stability.  
AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

At the second stage of the presumption analysis, the employer must rebut the presumption of compensability.  The employer must overcome the presumption with substantial evidence and must present either affirmative evidence showing that the employee does not suffer temporary work‑related disability; or eliminate all reasonable possibilities that the temporary disability is work‑related.  

The presumption of medical stability in the statutory definition must be read in the context of the terms that “improvement . . . is not reasonably expected.”  To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  When the constitutionality
 of the medical stability provision was challenged, the Alaska Supreme Court held: 

The evidence is easily obtained by examining the treating physician.  That is, the treating physician should have no difficulty offering an opinion on whether or not further objectively measurable improvement is expected.  The 45-day provision simply signals when that proof is necessary.  The alleged difficulty in proving the nonexistence of medical stability, simply fades when viewed in light of the proof actually required.

The Alaska Supreme Court in Wollaston v. Schroeder Cutting Inc.,
 outlined three possible ways to overcome this presumption of compensability:  1) exclude the work-related injury as a cause of the employee’s continuing problems; 2) directly eliminate any reasonable possibility that the work-related injury had continuing consequences; or 3) provide an expert opinion that the employee’s disability is probably not attributable in any substantial way to the work-related injury.
The employer justified its controversion of the employee’s TTD benefits, and argues it has overcome the presumption, by asserting that there was no objectively measurable improvement within 45 days, and that on January 28, 2004, Drs. Fife and Weiss determined the employee to be medically stable and able to return to his job as a heavy equipment operator.  The employer asserts it has overcome the presumption based upon the 
January 28, 2004 EME report of Drs. Fife and Weiss.  

In the instant case, the Board has reviewed the evidence relied upon by the employer in asserting it has overcome the presumption, and applied it to the options to overcome the presumption announced in Wollaston.  In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.
  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.
  

In the second stage of the analysis, based upon the Board’s review of the testimony and the documentary record, and without weighing credibility, the Board finds the opinion of Drs. Fife and Weiss indicate the employee was medically stable and could return to his work effective January 29, 2004.  The Board finds that Drs. Fife and Weiss were fully aware of the employee’s January 12, 2004 slip and fall accident and opined that the employee’s condition was substantially attributable to the slip and fall injury and not to the work-related injury.  The Board finds that the medical records of Dr. Hoeft, memorializing the conversation between Dr. Davis and Dr. Hoeft, and relied upon by Drs. Fife and Weiss, indicated the employee had reached medical stability.  

Based upon the Board’s review of the testimony and documentary record, and without weighing credibility, the Board finds the opinions of Drs. Fife and Weiss indicate the employee had sustained a soft tissue injury that resolved, and that the opinions of Drs. Davis, Fife and Weiss indicate the employee demonstrated no objective improvement for over 45 days.  Further, the Board finds support of the fact the employee demonstrated no objective improvement for over 45 days, in the June 10, 2004 report of Dr. Schwartz, which indicated the employee’s condition was unchanged since November 2003.  Finally, the Board finds Dr. Vincent concurred with Drs. Fife and Weiss, that the employee had a thoracic and lumbar strain soft tissue injury, which resolved.  The Board finds Dr. Vincent opined the employee reached medical stability before January 11, 2004, and that the employee’s slip and fall injury of January 11, 2004 was the substantial factor in the employee’s continued symptomology.  The Board finds this is substantial evidence rebutting the presumption of compensability of the employee’s claim for TTD benefits related to his work injury from January 29, 2004, and continuing.

Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, the Board has reviewed the entire medical and hearing record in this case to determine whether the employee has proven his claim, that he is entitled to TTD benefits from January 29, 2004 and continuing, by a preponderance of the evidence.  

The medical records of the employee’s treatment by Drs. Hoeft and Schultz provide a record of the employee’s physician’s examinations, observations, medications and treatment recommendations.  Drs. Schultz and Hoeft‘s treatment records reflect the employee’s disabling low back strain persisted past January 29, 2004.  Dr. Hoeft’s records indicate he expected the employee’s condition to improve if the employee engaged in physical therapy or received epidural steroid injections.  The medical records of Dr. Schultz indicate he did not find the employee medically stable because the employee had not had the necessary evaluations, including a bone scan.  The Board finds, after the bone scan was conducted, the diagnostic impression of Drs. Fife and Weiss changed; they found the employee’s symptoms were the result of his disc herniation at T6-7, which was aggravated by his work injury.  Additionally, Drs. Fife and Weiss opined the employee was in need of further treatment, substantially related to the employee’s work injury.  

The Board also finds that SIME physicians, Dr. Greenwald and Dr. Robertson, found the employee had not reached medical stability due to the lack of proper treatment for maximization of improvement.  Both Dr. Greenwald and Dr. Robertson indicated the medical cause of the employee’s thoracic and lumbar complaints was the work related injury, combined with the employee’s pre-existing condition.  The Board finds that neither Dr. Greenwald nor Dr. Robertson found the employee to be medically stable.

The Board finds the preponderance of the evidence in the available medical record, especially the opinions reflected in the treatment records of Dr. Shultz and Dr. Hoeft, the EME addendum report of Drs. Fife and Weiss, and Drs. Greenwald’s and Dr. Robertson’s SIME reports, indicate that the employee’s disabling lumbar strain has not reached medical stability, and was not medically stable as of January 29, 2004.   

However, prior to concluding the employee is entitled to TTD benefits for his disability from January 29, 2004, and continuing, the Board must address the employer’s arguments that the Board should forfeit benefits because the employee failed to mitigate his damages by unreasonably refusing treatment, that the employee is not entitled to compensation benefits for periods of time he unreasonably refused to attend an employer’s medical evaluation; and that the employee’s TTD benefits were properly controverted based on the employee’s refusal to sign releases, and his withdrawal of releases previously signed.

A. Employee’s Refusal to Attend Employer’s Medical Evaluation

The employer requests that if the Board finds the employee is entitled to TTD benefits, the Board order those benefits be forfeited under AS 23.30.095(e), which provides, in relevant part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. . . . An examination requested by the employer not less than 14 days after the injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.

AS 23.30.095(e) requires an employee to submit to an examination of a physician at reasonable times during his disability when this examination is requested by an employer or ordered by the Board.  An employee's refusal to comply can warrant a suspension of compensation during the period of refusal.  The employer has the unilateral power to suspend the employee’s benefits under this subsection.  The employee's compensation during this period of refusal may be forfeited if so ordered by the board.  The Board notes that refusal as used in this subsection applies only to examinations by physicians and not to refusal of treatment, which is covered in 
AS 23.30.095(d).
The Board’s authority to forfeit compensation benefits for an employee’s refusal to attend an employer requested medical evaluation, under AS 23.30.095(e), is not taken lightly.  Based on the wording of 
AS 23.30.095(e), we hold that EME arrangements must be “reasonable” to be enforced by an order.  In accord with the terms of that subsection, the Board must presume an EME is reasonable if another had not been held within 60 days.  Also, our regulations at 8 AAC 45.090(d)(1) require at least 10 days notice of the examination; and at (2) and (3) specifically require “reasonable” arrangements for out-of-town EMEs.
In the instant case, the Board finds the employer requested the employee attend an EME with a neurosurgeon, based upon the recommendation made by Drs. Fife and Weiss.  The Board finds the employee attended his first EME on January 28, 2004.  The employer requested that the employee attend a second EME scheduled for September 9, 2004.  The Board finds this request came more than 60 days from the first EME.  Further, the Board finds the employee was provided with timely notice of the employer’s request that the employee submit to an evaluation by Dr. Vincent, a neurosurgeon of the employer’s choosing, 15 days before the scheduled EME.  The Board finds the employer complied with 8 AAC 45.090(d)(2) and (3), as evidenced by the employer’s August 25, 2004 correspondence to the employee directing him to contact his adjuster at his earliest convenience to make the necessary travel arrangements for the appointment.  Consequently, the Board finds the employer’s request to have the employee evaluated is reasonable.  In accord with AS 23.30.095(e), we presume the employer’s EME request is reasonable.

Based upon a preponderance of the evidence in the record, the Board must next determine if the employee can overcome the presumption that the employer’s EME request is reasonable.  In the case before the Board, the employee argued that, considering the employer was aware of the condition of the employee’s back, it was ludicrous and illogical to expect him to sit on a plane to travel 700 miles for an evaluation, and travel back again five days later.  He asserted he had to make a choice regarding whether to attend the EME on September 9, 2004, or the SIME on September 16, 2004, and he chose the SIME.  In deferring the question of the employee’s credibility, the Board finds the employee is able to narrowly rebut the presumption that the EME is reasonable.  Having found the employee’s testimony is substantial evidence rebutting the presumption that the proposed EME is reasonable, the employer must show the EME is reasonable by a preponderance of the evidence.
  

Despite the employee’s assertions that his injury prevented him from flying, based on our review of the entire record of the case, we cannot find it is reasonable for the employee to assert he is medically restricted from attending an EME in Spokane, Washington.  The Board finds Dr. Schultz recommended the employee not attend an EME scheduled in December 2003, based upon the condition of the employee’s back, and that he do so by writing a letter to the insurer.  The Board finds the record contains no medical evidence of an objective basis for the employee being unable to fly.  Further, the Board finds the record contains no opinions from the employee’s treating physicians that due to his injury, he was unable to fly.  Considering the employee’s historical brazen disregard for complying with the rules of discovery, the Board does not find the employee’s assertions credible.  Based on the preponderance of the evidence available in the record, we find the EME is reasonable.  

Accordingly, under AS 23.30.095(e), the Board shall order that TTD benefits to which the employee would otherwise be entitled are forfeited from September 9, 2004, until the employee’s refusal to attend an EME with a neurosurgeon of the employer’s choosing ceases.  
B. Suspension of Benefits Due to Employee’s Failure to Mitigate Damages

In defense of a Board finding that the employee is entitled to TTD benefits, the employer argues the employee failed to mitigate the damage to his thoracic and lumbar strain by refusing to obtain recommended medical treatment, thereby effectively forfeiting his right to benefits during that time pursuant to AS 23.30.095(d).  The implications of the Board’s power to suspend compensation until medical treatment is accepted by the employee, under AS 23.30.095(d), is taken very seriously be the Board.  Under this subsection, an employee's compensation payments may be suspended during a period he unreasonably refuses to submit to medical or surgical treatment.  Notably, the board is vested with authority to make this suspension determination, and suspension under the subsection is not valid until the Board orders it.

AS 23.30.095(d) states as follows:

If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.

Based upon the Board’s finding that the employee was able to prove by a preponderance of the evidence the elements of his claim for TTD benefits, the question for the Board’s determination is related to both the reasonableness of epidural steroid injections recommended by numerous physicians, including the employee’s treating physician, and the reasonableness of physical therapy.   

The Alaska Supreme Court has provided the Board with guidance in determining questions of reasonableness of recommended treatment.  In Fluor Alaska, Inc. v. Mendoza,
 the court stated:

We believe that AS 23.30.095(d), construed in accordance with the “liberal humanitarian purposes”: of the Workers’ Compensation Act, requires that a refusal be held reasonable if a conscious weighing of the results of having [the treatment] or not having [the treatment] could have led to the refusal, regardless of whether such weighing actually occurred.  (footnotes omitted).

The Court in Fluor also noted that the Board can properly consider an employee’s first-hand knowledge of bad effects resulting from the proposed medical treatment.  The determination of the reasonableness of refusing a medical treatment is, as the Court quoted from Professor Larson’s treatise, a “complex fact judgment involving a multitude of variables.”
  The Court stated complex factors must be weighed in balancing the chances of success and probable results of the treatment against the possible adverse consequences, to determine the reasonableness of an employee’s refusal to submit to treatment.

The Alaska Supreme Court in Metcalf v. Felec Services,
 states the factors to be considered in determining the reasonableness of treatment refusal include the risk and seriousness of side effects, the chance of cure or improvement, and any first-hand negative experience or observations of the employee regarding either the procedure or medical care recommended. 


1.
Reasonableness of Employee’s Refusal to Treat with Epidural Steroid Injections
The employee was referred to Dr. Schwartz by Dr. Davis and was first treated on November 7, 2003, a little over one month from the date of the employee’s injury.  It was at this time Dr. Schwartz first discussed epidural steroid injections with the employee.  From the first occasion epidural steroid injections were recommended, the Board finds the employee voiced his opposition to such treatment, as he was convinced his family’s history of diabetes was brought on by cortisone injections.  

On January 7, 2004, Dr. Hoeft saw the employee for the first time and indicated the next logical treatment choice for the employee was a trial of lumbar epidural steroid injections or facet joint injections.  The Board finds the employee again refused such treatment based upon his belief that several male family members developed type two diabetes mellitus after receiving cortisone injections.  

On June 10, 2004, Dr. Schwartz reiterated his belief that epidural steroid injections were appropriate, and the Board finds he challenged the employee to document the significant risk of the injections causing diabetes.  The Board finds Dr. Schwartz was of the opinion that the employee was at risk for developing type two diabetes, based upon the employee’s strong family history, and the employee’s obesity; independent of any effects from steroid injections.  The Board finds that Dr. Schwartz, at the same time, indicated that in the employee’s case, epidural steroid injections were probably not going to be curative, and would be useful for the purpose of determining if the employee’s symptoms were thoracic or lumbar.  

The Board finds Drs. Fife and Weiss specifically objected to epidural steroid injections, and believed that local anesthetic epidural or nerve root injections without steroid were able to accomplish the same diagnostic purpose as epidural steroid injections.

The Board finds the SIME physician, Dr. Greenwald, recommended epidural steroid injections for the employee’s back.  Further, the Board finds Dr. Greenwald noted that the employee’s concern that epidural steroid injections cause diabetes is not based on any factual information.  

The Board finds SIME physician, Dr. Robertson, indicated that, apart from epidural steroid injections, the employee was a candidate for physical therapy and a work hardening program.  The Board finds Dr. Robertson noted the employee’s adamant refusal to treat with epidural steroid injections due to his concern such treatment posed a risk for development of diabetes, but added she does not believe the employee’s perceived risk is real.

The employee asserts the serious side effect of epidural steroid injections is development of type two diabetes.  The Board finds the employee holds this belief based upon male family members who he believes developed diabetes after receiving cortisone injections.  The Board finds the employee has a first-hand negative observation regarding treatment with epidural steroid injections and his perceived concern that the injections cause diabetes.  Further, the Board finds, based upon the opinion of Dr. Schwartz, that epidural steroid injections were recommended for diagnostic purposes and were not expected to be curative.  The Board finds persuasive the opinion of Drs. Fife and Weiss, that epidural steroid injections were not appropriate in the employee’s case, as the same diagnostic results can be reached through treatment with local anesthetic epidural or nerve root injections.

In the instant case, when weighing the complex factors involved in the balancing test, the Board finds, based upon the record in this case, that epidural steroid injections are not a part of a reasonable medical treatment for the employee’s condition.  The Board bases this finding on the opinions of Drs. Schwartz, Fife and Weiss, that the use of epidural steroid injections will not be curative, in the employee’s case.  Further, the Board relies upon the opinions of Drs. Fife and Weiss that the same diagnostic purpose for which epidural steroid injections would be used can be reached by using non-steroidal injections.  The Board also finds the employee has first-hand observations of what he perceives as diabetes caused by cortisone injections; however, the Board does not find the employee’s concern compelling based upon the medical opinions in the record to the contrary.  The Board, in weighing the employee’s “first-hand observations” with the medical opinions that epidural steroid injections will not be curative and the same results can be reached with non-steroidal treatment, finds the employee’s refusal to treat with epidural steroid injections to be reasonable.


2.
Reasonableness of Employee’s Refusal to Engage in Physical Therapy
The Board finds based upon the medical record in this case that the employee was engaged in physical therapy, but the treatment was discontinued because it caused the employee pain.  After that time, the Board finds Dr. Hoeft provided the employee recommendations for physical therapy on several occasions; and that the employee expressed his agreement to engage in physical therapy on January 21, 2004.  The Board finds the employer then controverted medical benefits based upon the EME report of Drs. Fife and Weiss.  The SIME physician, 
Dr. Robertson, evaluated the employee on September 16, 2004.  Her SIME report was provided to the Board on October 11, 2004.  The Board finds that on October 13, 2004, the employer provided the employee with notice that the employer was prepared to accept treatment recommendations, including three to four months of physical therapy, and that TTD payments would commence on the date the employee began physical therapy treatment.  The Board finds, despite receiving this notice, the employee did not commence physical therapy until January 25, 2005. 

The Board finds that although the employee’s medical benefits were controverted on March 8, 2004, extending back to January 29, 2004, the employer retracted that controversion on October 13, 2004, when it provided the employee with notice that it accepted medical treatment recommended by Dr. Hoeft and by Dr. Robertson.  The Board finds the employee did not seek physical therapy until January 12, 2005, one day after the hearing in this matter, and did not commence physical therapy until January 25, 2005.  

The Board finds there was concurrence amongst Drs. Davis, Hoeft, Schwartz, and Robertson that objective improvement of the employee’s condition could be achieved if the employee was compliant with physical therapy.  It is impossible for the Board to find a reasonable basis for the employee to refuse to engage in physical therapy after receiving the October 13, 2004 notice from the employer.  In fact, the Board finds, based upon the medical record in this case, it was unreasonable for the employee to postpone physical therapy after October 13, 2004.  The Board finds the employee’s physician Dr. Hoeft recommended physical therapy as early as January 2004.  The Board finds that Dr. Robertson concurred with Dr. Hoeft’s recommendation for physical therapy.  Further, the Board finds Dr. Schwartz supported the employee’s treatment with physical therapy.  The Board can find no basis for the employee’s failure to treat with physical therapy after October 13, 2004.  Based upon the medical record, the Board finds the employee prolonged his disability by avoiding physical therapy after October 13, 2004.  Based upon the facts of this case, the Board finds it was clearly and convincingly unreasonable for the employee not to treat with physical therapy after October 13, 2004. 

The Board finds the employee is currently treating with physical therapy, therefore, there is no basis for the Board to order a suspension of compensation under AS 23.30.095(d) at this time.  The Board will retain jurisdiction over this issue, and will hear the employer’s request for a suspension of compensation at an expedited procedural hearing, if the employee is not compliant with physical therapy, as outlined in the plan created by Ketchikan Physical, Occupational and Speech Therapy on January 25, 2005.

III.
FORFEITURE OF BENEFITS BASED UPON REFUSAL TO SIGN RELEASES

The employer requests, should the Board find the employee is entitled to any benefits pursuant to the issues raised at hearing, that the Board order any benefits after June 28, 2004 be deemed forfeited based upon the employee’s refusal to sign releases or file a petition for protective order.  Additionally, the employer requests the Board order the employee to sign HIPPA
 compliant medical releases for Health Care Providers (General), Ketchikan General Hospital, Clark Davis, D.C., Southeast Orthopedic Clinic, Southeast Surgical Clinic, and the Wilson Clinic, in addition to an Employment Records Release, Release of Unemployment Benefit Information, Social Security Administration Consent for Release of Information, and a union release.  

The legislature has provided employers with a simple mechanism for securing relevant evidence, medical and otherwise, through AS 23.30.107(a), which provides:

Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.

AS 23.30.108 provides, in relevant part:

(a) If an employee objects to a request for written authority under AS 23.30.107, the
employee must file a petition with the Board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

(b) . . . During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the Board…determines that good cause existed for the refusal to provide the written authority.

The Board finds that on May 13, 2004, the employer properly served upon the employee releases to obtain medical and rehabilitation information relative to the employee’s injury.  The Board finds that on June 28, 2004, the employer suspended all further benefits under the Act pursuant to AS 23.30.107 and AS 23.30.108 based upon the employee’s failure to sign the properly served releases or timely file a petition for a protective order.  The Board finds, based upon admissions by the employer and employee at hearing, that the employee signed the requested medical releases a few days after receiving notice of the controversion, but failed to sign an Employment Records Release, Release of Unemployment Benefit Information, Social Security Administration Consent for Release of Information, and a union release.  

Applying AS 23.30.108 to the facts of this case, the Board finds that the releases are a standard method for allowing the employer to conduct discovery regarding the issues involved in the claim.
  The signed releases allow the employer “…to properly investigate, administer and defend the employee's claims…”
  The Board finds the employer properly notified the employee that if the requested written authorizations were not signed or a protective order sought within 14 days, the result could be suspension of his benefits until the releases were signed.  The Board’s record does not contain a request for a protective order based upon the employer’s May 13, 2004 request.  

The Board finds, based upon admissions at hearing, that the employee did not sign the medical releases and provide written authority under the statute until June 30, 2004.  Additionally, the Board finds that the employee has never provided written authority or signed the releases for unemployment records, employer records, social security records or union records.  The Board finds that on September 14, 2004, the employee revoked the medical releases executed on June 30, 2004.  The Board finds the employee’s justification for revocation of the medical releases included the employer’s alleged numerous frivolous and unfair controversions, the employer’s act of forwarding x-rays, MRI images, and bone scan films to Dr. Vincent, and the employer’s failure to return x-rays, MRI images, and bone scan films to the employee pursuant to his direction.  The Board finds the employee intended to maintain the revocation in effect until the employer compensated the employee for all his lost wages, including overtime, from January 14, 2004, and continuing.  Further, the Board finds the employee emphasized and reiterated his revocation of the written authority when he sent the insurer a reminder that the medical releases were revoked, in writing, on September 16, 2004, and remained revoked.

The Board finds the employee established a history of evading discovery when he failed to comply with the employer’s initial discovery request of November 12, 2003.
  The Board finds the employee did not sign releases, nor did he request a protective order and, as a consequence, his benefits were suspended on December 9, 2003, until he signed the proffered releases.

The Board finds the employee has demonstrated a consistent pattern of obstructive behavior by refusing to comply with the employer’s subsequent discovery requests and refusing to attend the employer’s requested medical evaluation with Dr. Vincent.  The Board finds had Dr. Hoeft not intervened and convinced the employee it was in his best interest to attend the EME with Drs. Fife and Weiss, the employee would have refused to attend the evaluation.  

Based upon the employee’s asserted justifications for revoking the medical releases executed on June 30, 2004, the Board finds that the employee attempted to brazenly manipulate his claim outside the bounds of the Act.  The Board finds revoking medical releases is an inappropriate method to assert a claim for time loss benefits.  Further, the Board finds revoking medical releases is an invalid method to request a protective order. 

Finally, the Board finds the employer’s request for releases for rehabilitative information is relative to the employee’s injury, relevant, and likely to lead to admissible evidence. 

We find the employer has been prejudiced in defending against this claim by the employee’s contempt for the entire discovery process.  The Board finds no valid excuses are offered by the employee to justify his failure to cooperate with discovery.  

Under these circumstances, we find that the employer acted correctly in suspending the employee's benefits during the period when he refused to sign the releases.  The employee did not seek a protective order.  The Board finds the employee’s failure to sign the requested releases prevented the employer from prosecuting and defending the claim.  The release allows the employer access to information, which is likely to lead to admissible evidence.
  Under these circumstances, the Board finds the employer's suspension of benefits is appropriate under AS 23.30.108.

The employer has requested that if the Board finds the employee is entitled to benefits, that those benefits be deemed forfeited after June 28, 2004.  Benefits shall be deemed forfeited unless the Board determines that good cause existed for the employee’s refusal to provide the requested written authority.
  Previous Board decisions on forfeiture reflect our view that forfeiture is appropriate only where there are brazen refusals or attempts to thwart discovery matters.
  

The Board finds the employee has not cooperated with any of the employer’s good faith efforts at discovery.  We find the employee’s actions were deliberate and calculated to retaliate against the employer.  The Board finds the employee consistently thwarted discovery.  Based upon the facts of this case, the Board finds the employee’s refusals to comply are brazen, and that the employee willfully and unreasonably refused to comply with the discovery process.  The Board is unable to find good cause for the employee’s refusal to comply with the employer’s discovery requests and, therefore, shall order the employee’s benefits forfeited from June 28, 2004, until the employee executes the releases requested by the employer, or files a petition for a protective order.  

IV.  MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment is still compensable, and the employer is still responsible for continuing medical benefits under subsection AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In the instant case, the employee makes claims for specific medical benefits, and for continuing medical benefits.  The Board shall address each claim.

A. Medical Benefits for the Employee’s Gastrointestinal Condition

The employee claims his gastrointestinal problems are a complication of treatment, caused by the prescription drug Vioxx, prescribed for his work related injury by Dr. Schwartz.  The employer argues that the employee’s gastrointestinal issues were not caused by Vioxx, but rather by a colon polyp.

The Board notes that liability may be imposed on an employer only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.
  In this case, the Board finds the causation of the employee’s GI bleeding is a complex medical issue, considering the employee’s long term use of Excedrin to treat long standing migraine headaches and the short period of time the employee treated his work related injury with the prescription drug Vioxx.  Further, the Board finds the medical records of Dr. Croshelt to be contradictory.

The Board finds the record on this issue has not been fully developed.  As an initial matter, the employee filed with the Board a letter from Dr. Croshelt indicating the employee had a colon polyp that, although not related to his employment, made necessary the colonoscopy due to GI bleeding which was caused by Vioxx.  The letter was provided to the Board via facsimile on March 4, 2005, from the KPH Nursing Station, fax number 
(907) 225-6498.  The letter does not contain a certificate of service, and there is no indication the employer has received a copy of this medical record.

Based upon the Board’s finding that the record on this issue is not complete, and that the employer will be denied due process if the Board were to make a determination on the current record, the Board shall retain jurisdiction over medical benefits for the employee’s gastrointestinal condition.  The Board finds the employer must be provided an opportunity to evaluate the February 28, 2005 medical record from Dr. Croshelt.  Further, the Board shall order that the parties contact Workers’ Compensation Officer Bruce Dalrymple, at the Juneau Workers’ Compensation division office within two weeks of the date of issuance of this decision to schedule a prehearing conference.  At the prehearing conference, the parties shall schedule any necessary discovery, the Workers’ Compensation Officer shall make determinations regarding releases requested by the employer, and the parties shall be expected to determine how to proceed on this issue.  
B. Continuing Medical Benefits

The employee claims his is entitled to continuing medical benefits and asserts that although he does not currently meet the parameters for surgery, one day he will, and the employer is responsible to provide those medical benefits.  

In order to establish the presumption of entitlement to medical benefits, the employee relies on the medical opinion of Dr. Schwartz that the employee’s medical condition is substantially related to his work for the employer. In addition, the employee testified that the only method to improve the structural damage caused by the employee’s injury is surgical intervention; however, the employee’s condition has not yet progressed far enough and he does not yet meet the parameters for surgery.  The Board notes that the medical records in this case do not discuss surgery as an method of treatment for the employee; however, based upon the employee’s testimony the Board finds this evidence is sufficient, albeit minimally, to establish the presumption of compensability for the continued medical benefit.  The employer must submit substantial evidence to rebut the presumption of entitlement to these continuing benefits.  

AS 23.30.105(a) provides, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.

In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.
  In Weidner & Associates v. Hibdon,
 however, the Alaska Supreme Court held specific medical treatment sought by an injured worker, within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  
The Board notes that the employee is making a claim for continuing medical benefits presumably so that he may one day have surgery.  Further, the Board recognizes that the employee is making his claim within the two-year time limit of Hibdon, although the employee may not meet the parameters for surgery within two years from the date of injury.  

The employer argues the employee’s need for further medical treatment for his work injury is limited to epidural steroid injections or physical therapy for three to four months.  As the employee has established the presumption, the employer must present substantial evidence that the continuing medical benefits claimed are not compensable.

Based upon the EME reports of orthopedic surgeon Dr. Fife, neurologist Dr. Weiss and neurosurgeon Dr. Vincent; and the Board’s examiners, orthopedic surgeon Dr. Greenwald and neurologist Dr. Robertson, who do not find a surgical lesion and all opine the employee is not a candidate for surgery, the Board finds the employer has presented substantial evidence to overcome the presumption.  Therefore, the employee must prove his claims by a preponderance of the evidence.

With regard to the employee’s claim for continuing medical benefits for surgery, the Board finds the testimony of all physicians to be consistent.  After reviewing the bone scan, the Board finds Dr. Fife and Weiss indicated that the employee needed further treatment, and deferred to the opinion of a neurosurgeon.  They made a referral to 
Dr. Vincent.  The Board finds that Dr. Vincent opined the employee needed no further treatment, surgical or otherwise, for his work related injury; and specifically found the risk posed to the employee by surgery far outweighed the possible benefit.  The Board finds Dr. Greenwald indicated there was no need for surgery, as he had not found a surgical lesion in the employee’s thoracic or lumbar spine.  Further, the Board finds Dr. Greenwald opined the employee does need further treatment from a pain specialist in the form of multimodal pharmacological drugs, epidural steroid injections, and a three to four month course of rehabilitation therapy.  The Board finds Dr. Robertson opined that the employee needed additional treatment; specifically, she recommended three to four months of physical therapy in the form of a work hardening program, to be followed up with a functional capacities evaluation.  

The Board finds the record in this case does not support the employee’s claim for ongoing medical benefits for the purpose of surgery.  Further, the Board finds the employer has met the heavy burden of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Board finds the employee was unable to provide the opinion of a physician who has treated or evaluated him for the purposes of his work related injury who opines he is a candidate for surgery.  The Board notes the employee provided voluminous resources he collected from the Internet which discuss surgical intervention.  However, the Board places the greatest weight upon the opinions of those physicians who have evaluated the employee and his medical records.

As the Board concludes the employee’s need for continued medical care for purposes of surgery is not necessary, nor within the realm of acceptable medical practice for the employee’s condition, accordingly, the Board must deny and dismiss the employee’s claim for continued medical benefits.

With regard to continuing medical benefits for the purposes of the employee receiving physical therapy, as recommended by Drs. Hoeft, Schwartz, Greenwald and Robertson, the Board does not find this to be an issue, as the employer is accepting provision of this medical benefit and the employee is currently receiving physical therapy.  The Board notes despite its finding that the employee’s entitlement to benefits is deemed to be forfeited until the employee complies with discovery requests of the employer, the employer is in good faith accepting provision of physical therapy.  The Board shall maintain jurisdiction over this medical benefit, as indicated above.
V. TRANSPORTATION BENEFITS

The Board’s regulation at 8 AAC 45.084 provides transportation expenses are payable for medical treatment provided under AS 23.30.095(a).  In addition, 8 AAC 45.082(d) provides, in relevant part:

Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer received . . .an itemization of the dates of travel, destination, and transportation expenses for each date of travel.

Based upon 8 AAC 45.082(d) and 8 AAC 45.084, the Board concludes the employee is entitled to reimbursement for any reasonable medical transportation costs for physical therapy treatment for his work related back injury.  Once again, the Board notes despite its finding that the employee’s entitlement to benefits, including transportation benefits, is deemed to be forfeited until the employee complies with discovery requests of the employer, the employer is in good faith accepting provision of physical therapy and related transportation benefits.  

VI. PPI BENEFITS

At the time of the employee’s injury in 2003, AS 23.30.190 provided, in part:

(a) In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in 
AS 23.30.041...."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  Above, we determined the employee is not yet medically stable.  Accordingly, the Board finds his impairment is not “permanent in quality,” and it is premature to attempt to rate the employee’s PPI until he has completed three to four months of physical therapy and been determined to be medically stable.  We conclude there is no basis, on the present record, to award PPI benefits under AS 23.30.190.  We will retain jurisdiction over the employee’s claim for PPI benefits, pending medical stability following completion of physical therapy.

VII.
PENALTIES AND INTEREST

A. Penalties

AS 23.30.115(a) states: 

Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.

AS 23.30.155(e) states:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to the conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

The Board finds that the employee’s time loss benefits were controverted on January 29, 2004, but were paid through February 25, 2004.  The Board finds the employee was entitled to time loss benefits from January 29, 2004 through the time his benefits were forfeited on June 28, 2004.  Considering the controversion and the compensation paid, the Board finds the employee was not paid time loss for the period February 26, 2004 through June 27, 2004.  The employee maintains that the employer should pay a penalty in this case.  The employer based the January 28, 2004 controversion on the finding by Drs. Fife and Weiss that the employee was medically stable.  The Board finds the controversion was founded upon a reasonable legal theory and, therefore, finds the controversion was filed in good faith.  The Board declines to impose penalties in connection with the controversion.

2. Interest

AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142, governing the payment of interest, states in part: 

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed the Board to award interest to claimants for the time value of money, as a matter of course.  The Board finds that the employee was not paid the benefits to which he was entitled and interest is due.  AS 23.30.155(p) requires payment of interest at the statutory rate from the date at which each installment or payment of compensation is due.
  The statutory rate is prescribed in AS 09.30.070(a).  The Board finds that the employer is obligated to pay interest on the TTD benefits to which the employee is entitled.
  Accordingly, the Board will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.

VIII.
FRIVOLOUS AND UNFAIR CONTROVERSION

Under AS 23.30.155(o): 

The board shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

In determining whether the controversion was unfair or frivolous, the Board looks to Harp v. Arco Alaska.
 The Alaska Supreme Court held in that case:  
A controversion notice must be filed in good faith to protect an employer from imposition of a penalty…For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

The Board has applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  The language in AS 23.30.155(o) is mandatory: if we find a controversion to be frivolous or unfair, we “shall promptly notify the division of insurance.”
 

The Board consistently requires an employer or insurer to have specific evidence on which to base a controversion.
  Once the presumption of compensability attaches, substantial evidence must be produced to show the employee’s condition is not work-related and compensable.
 


In this case, the employer provided notice of controversion on six occasions.  Two controversions were under 
AS 23.30.108(a), based on the employee’s refusal to sign releases; three controversions were based upon the first medical report of Drs. Fife and Weiss; and one controversion was under AS 23.30.095(e), based upon the employee’s failure to attend the employer’s medical evaluation.  In all six controversions the Board finds the employer had substantial evidence to support its controversions; and at the second stage of the presumption analysis, the Board found sufficient evidence to support a finding the employee was not entitled to benefits.  We find there was a sufficient basis for the employer to file these controversions in good faith, and the Board cannot find the controversions were frivolous and unfair.  We conclude that 23.30.155(o) is not applicable to any of the controversions.

IX.
ADMISSION OF INTERNET ARTICLES TO SUPPORT THE EMPLOYEE’S CLAIM

The employee offered for inclusion in the record Internet information regarding many of the issues before the Board.  Specifically, he submitted 23 different articles related to herniated discs, including thoracic herniated discs; herniated and bulging discs; two-level disc herniation; lumbar herniated discs; osteoporosis, low back pain, and other bone disorders; lumbar spinal stenosis; herniated nucleus pulposus; when to see a surgeon for low back pain; degenerative disc disease; and treating chronic pain and depression from degenerative disc disease.  The employee provided five articles downloaded from the Internet regarding cortisone injections; two regarding steroid induced diabetes; and five regarding corticoid steroids.  Three informational articles downloaded from the Internet regarding Vioxx were provided, in addition to a document that appears to be a Vioxx package insert, which discusses clinical studies. 
The employer objects to admission of the Internet information.   The employer asserts that the Internet information is irrelevant as it is generic information that does not address the employee’s actual condition.  The employer argues under Alaska Rule of Evidence 401 that the Internet information does not make the existence of any fact related to the employee’s actual condition more or less probable than it would without the evidence  

Further, the employer argues the Internet information is inadmissible hearsay.  The employer points out that the authors of the documents are in many cases unknown, and asserts it would be impractical for the employer to seek cross-examination of any of the known authors.  The employer cites 8 AAC 45.120(e) for the guidance it provides the Board regarding hearsay evidence.

The Board finds 8 AAC 45.120(c) and (e) are relevant to the Board’s determination regarding admissibility of the Internet information introduced by the employee.  The regulations at 8 AAC 45.120 states in pertinent part:

(c) Each party has the following rights at hearing:

(3) to cross-examine opposing witnesses on any matter relevant to the issues event through the matter was not covered in the direct examination;

(e)
Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds.

The Board finds the employer’s arguments compelling.  The Internet information submitted by the employee does not provide information specific to the employee’s case; the Board finds the information to be generic.  The Board finds that even if the documents were admitted, they do not provide sufficient information that would specifically relate to the employee’s condition.  

The Board finds that responsible persons are not accustomed to relying on Internet information in conducting the serious affairs such as those involved in the employee’s case.  Specifically, in determining if surgery is necessary; or if a prescription medication, Vioxx, is the cause of gastrointestional maladies; or if epidural steroid injections, recommended by physicians who have personally treated an individual and considered the specific health issues of the individual’s case, will cause the individual to develop type two diabetes.  Under 8 AAC 45.120(e), the Board finds the Internet evidence introduced by the employee is not the type of evidence on which responsible persons are accustomed to relying in the conduct of their serious affairs, and is therefore not admissible.

Moreover, the Board finds the Internet information must be excluded from the record based upon the employer’s inability to cross-examine the respective identifiable authors of the articles.  This ruling is made in accordance with 8 AAC 45.120(c)(3), Employer’s Commercial Union Insurance Group v. Schoen,
 and a former decision of the Board, Cynthia Pratt v. Catholic Community Services.

Based upon the Board’s findings, and in accord with 8 AAC 45.120(c)(3) and (e), the Internet information shall be excluded from the record and has not been considered in arriving at the decision in this matter. 

ORDER

1. The employer shall pay the employee TTD benefits under AS 23.30.185, from February 26, 2004 through 
June 27, 2004.

2. The employer properly suspended TTD benefits on September 9, 2004, and those benefits are forfeited under AS 23.30.085(e).  TTD benefits may resume if, and when, the employee complies with the employer’s request that the employee attend an EME with a neurosurgeon chosen by the employer.

3. The employer properly suspended all benefits on June 28, 2004, when the employee refused to sign releases, and those benefits are deemed forfeited under AS 23.30.108(b).  Benefits may resume if, and when, the employee executes the releases requested by the employer on May 13, 2004.

4. The Board retains jurisdiction over the employee’s claim for medical benefits related to the employee’s gastrointestinal condition.

5. In accord with the Board’s decision, the parties shall contact Workers’ Compensation Officer Bruce Dalrymple, at the Juneau Workers’ Compensation division office within two weeks of the date of issuance of this decision to schedule a prehearing conference.  At the prehearing conference, the parties shall schedule any necessary discovery, the Workers’ Compensation Officer shall make determinations regarding releases requested by the employer.  If the employee refuses to comply with discovery as ordered by the Workers’ Compensation Officer, the Board shall consider the discovery issue at an expedited hearing.
6. The employer is not responsible for continuing medical costs for surgery, as surgery is not reasonable, necessary, or within the realm of medically accepted options for the process of recovery from the employee’s work injury of October 1, 2003.

7. The Board shall maintain jurisdiction over the medical benefit of physical therapy in accord with this decision.

8. The employer is responsible for payment of reasonable transportation expenses for the employee’s physical therapy treatment. 

9. The Board shall maintain jurisdiction over the employee’s claim for permanent partial impairment benefits.
10. The employee’s claim for penalties under AS 23.30.155(e) is denied and dismissed.
11. The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.

12. The employee's claim for a finding of frivolous and unfair controversion, is denied and dismissed.
13. The Board retains jurisdiction over this case under AS 23.30.135 and AS 23.30.130, in accord with the terms of this decision and order.

Dated at Juneau, Alaska on April 6, 2005.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SCOTT F. PURDY employee / applicant; v. PACIFIC LOG & LUMBER, LTD., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200316834; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on April 6, 2005.








_________________________________








Shirley DeBose, Clerk

�








�  10/6/03 Report of Occupational Injury or Illness


� 10/2/03 Ketchikan Chiropractic Center note regarding work status, Dr. Davis


� 10/2/03 X-ray Report, Ketchikan Chiropractic Center, Dr. Davis


� 10/6/03 Ketchikan Chiropractic Center note regarding work status, Dr. Davis


� 10/7/03 Physician’s Report, Dr. Davis


� 10/31/03 Referral from Dr. Davis to Dr. Schwartz


� 11/7/03 Clinic Progress Note, Southeast Orthopaedic Clinic, Dr. Schwartz


� Magnetic Resonance Image.


� 11/10/03 MRI Report, Ketchikan General Hospital


� 11/7/03 Clinic Progress Note, Southeast Orthopaedic Clinic, Dr. Schwartz


� 11/17/03 Clinic Progress Note, Southeast Orthopaedic Clinic, Dr. Schwartz


� 12/1/03 Clinic Progress Note, Southeast Orthopaedic Clinic, Dr. Schwartz


� 11/13/03 Letter to Scott Purdy from Alaska National Insurance Company


� 12/1/03 Letter to Alaska National Insurance Company - Seattle, from Dr. Schwartz


� 12/3/03 Clinic Progress Note, Dr. Schwartz


� An inflammation of the lining of the stomach that occurs in two forms.  Acute gastritis may be caused by severe burns, major surgery, aspirin or other anti-inflammatory agents (anti-inflammatory drugs), corticosteroids, drugs, food allergens, or viral, bacterial, or chemical toxins.  The symptoms usually abate after the causative agent has been removed.  Chronic gastritis is usually a sign of an underlying disease.  Differential diagnosis is by endoscopy with biopsy.  Mosby’s Medical, Nursing & Allied Health Dictionary,�6th Ed.  


� 12/7/03 History and Physical Report, Dr. Crochelt


� 12/10/03 Operative Report, Dr. Crochelt


� 12/10/03 Operative Report, Dr. Crochelt


� 12/17/03 Clinic Progress Note, Dr. Schwartz


� 12/29/03 Ketchikan Chiropractic Center note regarding work status, Dr. Davis


� 1/5/04 Ketchikan Chiropractic Center note regarding work status, Dr. Davis


� 1/7/04 Clinic Progress Note, Dr. Hoeft at 3


� Id. at 1-2


� Id. at 3


� Id.


� 1/9/04 Letter to Alaska National Insurance Company from Dr. Hoeft


� 1/12/04 Condition Information, Dr. Davis


� 1/12/04 X-ray Report, Dr. Davis


� 1/20/04 Memorandum, Dr. Davis at 1


� Id. at 2


� 1/21/04 Clinic Progress Note, Dr. Hoeft at 2


� Id. at 1


� Id. 


� 1/21/04 Referral Form, Ketchikan Rehabilitation Therapy, Dr. Hoeft


� 1/28/04 Lumbar Spine MRI, Seattle Radiologists, Kristin A. Manning, M.D.


� 1/28/04 Thoracic Spine MRI, Seattle Radiologists, Kristin A. Manning, M.D.


� 1/28/04 EME Report, Objective Medical Assessments Corp., Drs. Fife and Weiss at 13


� Id. at 14


� Id.


� Id.


� Id.


� Id.


� Id. at 15


� Id.


� Id. at 15 - 16


� United States Department of Labor’s Selected Characteristics of Occupation’s Defined in the Dictionary of Occupational Titles


� 3/4/04 Physician’s Review of SCODDOT Job Description, Heavy Equipment Operator, Dr. Fife


� 1/28/04 EME Report, Drs. Fife and Weiss at 15


� 5/13/04 Cover Letter to Employee from Alaska National Insurance Company, with Releases enclosed


� 6/10/04 Clinic Progress Note, Dr. Schwartz at 1 


� Id.


� Id. at 2 - 3


� 6/24/04 Bone Scan, William Price, M.D.


� 7/26/04 EIME Report Addendum, Drs. Fife and Weiss at 1


� Id. at 1 - 2


� Id. at 2


� Id.


� Id.


� 8/25/04 Letter to Scott Purdy from Russell, Tesche, Wagg, Cooper & Gabbert


� Id.


� 9/9/04 Controversion Notice


� 9/10/04 EME Report, Dr. Vincent at 17


� Id. 


� Id. at 19


� Id. at 19 - 20


� Id. at 20


� Id.


� 9/14/04 Employee’s “Controversion Notice”


� Id.


� 9/21/04 SIME Report, Dr. Greenwald at 5


� Id. 


� Id.


� Id.


� Id.


� Id at 5 - 6


� Id. at 6


� Id.


� Id.


� 9/25/04 SIME Report, Dr. Robertson at 10 - 11


� Id. at 11


� Id.


� Id. at 12


� Id.


� The Board understands that after the January 10, 2005 hearing, the employee commenced physical therapy at Ketchikan Physical, Occupational and Speech Therapy on January 25, 2005.


� 11/3/04 Note from Scott Purdy mailed to 510 L Street , Suite 300, Anchorage, AK 99501-1952


� Id.


� 1/10/05 Letter To Whom It May Concern, from Dr. Davis


� 1/10/05 Letter To Whom It May Concern, from Dr. Schwartz


� Id.


� 1/25/05 Initial Evaluation, Ketchikan Physical, Occupational and Speech Therapy, Elizabeth Sorensen, PT


� 2/20/05 Letter to Alaska National Insurance Company, from Dr. Crochelt


� Employer’s Exhibit M to 2/7/05 Report of TTD Payments


� 2/7/05 Report of TTD Payments with Exhibit L, TTD Payments by Transaction


� Id.


� Id.


� 5/20/04 Compensation Report


� 5/27/04 Compensation Report


� 5/27/04 Compensation Report and Employer’s Exhibit L, TTD Payments by Transaction


� 12/9/03 Controversion Notice


� 3/8/04 Controversion Notice


� 5/27/04 Compensation Report


� 3/29/04 Controversion Notice


� 5/14/04 Controversion Notice


� 6/28/04 Controversion Notice


� 9/9/05 Controversion Notice


� 998 P.2d 434, 439 (Alaska 2000).


� 784 P.2d 1386 (Alaska 1990).


� Id. at 1388.


� 831 P.2d 352 (Alaska 1992).


� Id. at 358.


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-474 (Alaska 1991).


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Burgess Construction, 623 P.2d at 316).


� Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d 1044.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� AS 23.30.395(10).


� AS 23.30.185; AS 23.30.200.


� 524 P.2d 264, 266 (Alaska 1974).


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� See, e.g., Bailey v. Litwin Corp., 713 P.2d 249, 252 (Alaska 1986); Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1150 �(Alaska 1989); Wien Air Alaska, 807 P.2d 471; Municipality of Anchorage v. Carter, 818 P.2d 661, 665; and Olson, 818 P.2d at 672.


� On grounds of violation of substantive due process.


� Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246 (Alaska 1992).


� 42 P.3d 1065 (Alaska 2002).


� See AS 44.62.460(e).


� Leigh, 823 P.2d at 1246-1247.


�Wolfer, 693 P.2d at 870.


� In the absence of any other explicitly required burden of proof to show what is “reasonable” for purposes of AS 23.30.095(e), we conclude the employer must show the EME is reasonable by a preponderance of the evidence, as is standard in administrative law proceedings.  See AS 44.62.460(e).


� 616 P.2d 25, 28 (Alaska 1980).


� Id.


� Id.


� 784 P.2d at 1388.


� Health Insurance Portability and Accountability Act of 1996


� Granus v. Fells, AWCB Decision No. 99-0016 (January 20, 1999).


� Id. at 4.


� 11/12/03 Cover letter to Scott Purdy from Alaska National Insurance Company, requesting written authority for release of medical information with Release of Medical Information enclosed. 


� AS 23.30.108.


� AS 23.30.108(b)


� Eric J. Knack v. Sampson Steel Company, Inc., AWCB Decision No. 03-0140 (June 19, 2003).


� Carter, 818 P.2d at 665.


� Kodiak Oilfield Haulers, 777 P.2d at 1149; Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043 �(March 9, 2000).


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


� United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


� Koons, 816 P.2d at 1381; DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000).


� 989 P.2d at 731.


� Id.


� See, e.g., Nickels v. Napolilli, AWCB Decision No. 02-0055 (March 28, 2002); Jarrard v. Nana Regional Corp., AWCB Decision No. 90-0299 (December 14, 1990).  


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp, 831 P.2d at 358; and Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).


� Thomas A. Phillips v. Kent Setzer, dba C & A Distributors, (Uninsured employer), AWCB No. 98-0278 (November 3, 1998).


� 831 P.2d 352 (Alaska 1992)


� Id. at 358


� Waddell v. Eagle Hardware & Garden, Inc., AWCB Decision No. 98-0095 (April 17, 1998); Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).


� See, e.g., Lincoln v. TIC - The Industrial Co., AWCB Decision No. 97-0212 (October 20, 1997). 


� Id.


� Smallwood, 623 P.2d at 316.


� 519 P.2d 819 (Alaska 1974).


� AWCB Decision No. 200017992 (July 14, 2004).





56

