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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KAREN S. RISE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

FAMILY CENTERED SERVICES OF ALASKA,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200403105
        AWCB Decision No. 05-0099 

         Filed with AWCB Fairbanks, Alaska

         on April 7, 2005



We heard the employee’s claims temporary total disability (“TTD”) benefits, transportation costs, penalties, interest, frivolous and unfair controversion, attorney fees, and legal costs in Fairbanks, Alaska on March 10, 2005.  Attorney Allan Cheeks represented the employee.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”).  The parties asked that we keep the record open to receive an amended affidavit of attorney fees and costs from the employee, and a response to the claimed fees and costs from the employer.  We closed the record when we next met, March 24, 2005.  

ISSUES

(1)  
Is the employee entitled to additional TTD benefits, under AS 23.30.185?

(2) 
Is the employee entitled to an award of transportation costs, under 8 AAC 45.082(d) and 8 AAC 45.084?

(3)  
Is the employee entitled to penalties, under AS 23.30.155(e)?

(4) Is the employee entitled to interest, under AS 23.30.155(p)?

(5)
Was the employer’s controversion of the employee’s entitlement to benefits frivolous and unfair, under AS 23.30.155(o)?

(6) 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

On January 27, 2004, a table leaning against a wall fell, striking the employee’s right knee while she was working for the employer as a youth counselor.
  The blow tore the employee’s right anterior cruciate ligament and the right medial meniscus, and caused subluxation of the right patella.
  Christopher Todd, M.D., provided conservative care, prescribing medication and a knee brace on March 3, 2004.
  The employee attempted to continue work until Dr. Todd restricted her from work on March 10, 2004, indicating she would not be able to return until she had surgical repair of the knee.
  The employer accepted the compensability of the employee’s injury and provided TTD benefits and medical benefits.

Orthopedic surgeon Mark Wade, M.D., on referral from Dr. Todd,  recommended ligament reconstruction surgery on March 16, 2004.
  However, Dr. Wade indicated the employee is morbidly obese and needed to lose over 100 pounds, or the knee surgery would be extremely high-risk.
  He recommended the employee undergo gastric bypass surgery in order to loose the weight.
  He noted that if the employee has the gastric surgery and looses the weight, it is possible she would not need the knee surgery.
  On March 23, 2004, Christine Verneuil, M.D.,
 noted the employee was unable to use the knee brace because of the size of her thigh.
  Dr. Verneuil also noted the employee was on an Adkins diet, in an attempt to lose weight.
  On April 1, 2004, Dr. Todd reported the employee was five feet, two inches tall, and weighed 304 pounds.
  He reported she was having significant knee difficulties and symptoms, but was unable to undergo the surgical repair because of her weight.

 Orthopedist John Ballard, M.D., examined the employee at the request of the employer on April 15, 2004.  In his employer’s medical examination
 (“EME”) report, Dr. Ballard recommended the employee initially undergo physical therapy, and if that fails, surgery to the knee.
  

The employee filed a Reemployment Benefits Eligibility Evaluation Request on April 20, 2004.
  The Reemployment Benefits Administrator’s office responded in a letter on May 5, 2004, indicating no action would be taken on her request, because no physician has yet predicted she will be permanently precluded from returning to her work.
  The employee filed a Workers’ Compensation Claim on April 26, 2004, requesting medical benefits for the surgical treatment recommended by her physicians, transportation costs, interest, frivolous and unfair controversion, attorney fees and legal costs.
  The Board served this claim on June 21, 2004.  

At the employer’s request, on July 21, 2004, Dr. Ballard produced an addendum to his April 15, 2004 report, indicating he did not believe weight loss is necessary before the employee undergoes knee surgery.
  The employer filed a Controversion Notice on July 22, 2004, denying treatment related to the employee’s obesity, transportation costs, and denying frivolous and unfair controversion.  In response to another request to the employer, Dr. Ballard produced a second addendum report on November 17, 2004.  In the employer’s request for an addendum report, the employer asked Dr. Ballard to assume the employee refused to undergo the reconstructive knee surgery.
  In his addendum, Dr. Ballard indicated that if the employee refused to undergo the knee surgery, she should be regarded as medically stable as on the date of the report, November 17, 2004.
  He rated her to have four percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed.
  Based on Dr. Ballard’s November 17, 2004 addendum, the employer filed another Controversion Notice on December 2, 2004, asserting the employee was medically stable, and terminating TTD benefits and temporary partial disability (“TPD”) benefits to the employee, effective November 17, 2004.
  The employer then began to pay the employee PPI benefits, on a bi-weekly basis.
 

The employee filed an Affidavit of Readiness for Hearing on November 29, 2004, requesting a hearing on her claim.
  The employer filed an Affidavit of Opposition on December 10, 2004.
  In a prehearing conference on December 22, 2004, the Board Designee set the employee’s claim for hearing on March 10, 2005.

The employer filed a petition for a second independent medical examination (“SIME”) on December 16, 2004, under AS 23.30.095(k), based on the dispute between the employee’s and employer’s physicians concerning medical stability and concerning medical treatment.
  The employer filed another petition on December 27, 2004, requesting that the hearing set for March 10, 2005 be canceled, pending the receipt of the SIME report.
  The employer filed an Affidavit of Readiness for Hearing on its petitions on January 18, 2005.
  At the request of the employer, Dr. Ballard produced a third addendum report on January 14, 2005.  In that addendum, Dr. Ballard indicated that if the employee and her physicians believed she needed to lose weight before her knee surgery, he recommended the employee undergo a weight loss program at Duke University Diet and Fitness Center.
  Dr. Ballard indicated the gastric bypass surgery is risky, and the Duke program would make the employee responsible for her well being, and may establish habits of diet and exercise that will produce future benefits.
  

In a prehearing conference on February 3, 2005, the Board Designee set a hearing on February 10, 2005, concerning the employer’s petitions for an SIME and for a continuance.
  At the February 10, 2005 hearing, and in his brief, the employer argued the SIME would provide good cause to continue the March 10, 2005 hearing on the merits of the employee’s claim.  It asserted the employee’s PPI benefits would not be exhausted until mid-May 2005, and that the SIME could be completed before that time.  It argued the employee essentially disappeared for seven months, after she moved to New Mexico.  It argued Dr. Wade is not a gastroenterologist, and is not competent to decide whether the employee needs gastric bypass surgery.  It asserted it is arranging for the employee to be examined by a gastroenterologist of its choice in the near future.  In the hearing, the employer indicated it was considering sending the employee to the Duke weight reduction program.

At the February 10, 2005 hearing, the employee argued that the employer’s request to cancel the hearing for an SIME at this late date would leave her without compensation and destitute before the matter could be resolved and she could get corrective surgery.  She asserted she never refused surgery and the employer inappropriately terminated her TTD benefits based on inaccurate and misleading hypothetical questions to its physician, substituting PPI benefits that will be exhausted by May, 2005, leaving her without support during her disability.  She asserted she has been attempting to lose weight through dieting, but this has been ineffective because she cannot exercise.  She argued the employer’s denial of her medical treatment, and termination of her TTD benefits have changed the issues in dispute in her claim.  She asked that we deny the employer’s petitions, and that we hear all the disputed issues related to her claim on March 10, 2005. 

In our decision and order of February 16, 2005, we ordered an SIME concerning the appropriate medical treatment of the employee.
  In that decision we also found that, in the employee’s claim, the parties’ petitions, the employer’s controversion, the prehearing conferences, the hearing briefs, and the oral argument in the hearing on February 10, 2005, the parties had raised a number of issues which remained in dispute.  These include: medical benefits for gastric bypass surgery, medical stability and the reclassification of her PPI benefits to TTD benefits, transportation costs, penalties, interest, frivolous and unfair controversion, attorney fees and legal costs.  Based on our review of the record and pleadings of the parties, we found the remaining issues can be addressed and, at least potentially, resolved at the hearing on March 10, 2005.  Accordingly, we declined to cancel the hearing scheduled for March 10, 2005.  We gave notice to the parties that all the issues, except benefits for the gastric bypass surgery, would be heard on that date.  A more complete discussion of the facts, the findings, and the conclusions may be reviewed in AWCB Decision No. 05-0048, and we here adopt those discussions by reference.  The employer petitioned for reconsideration
 of our decision, but in an Interlocutory Decision and Order on February 18, 2005,
 we declined to alter our February 16, 2005 decision.  In the February 18, 2005 decision and order, we reiterated notice of the specific issues to be heard in the March 10, 2005 hearing.
 

In a deposition on February 28, 2005, on examination by the employer, Dr Ballard testified that under Alaska law, if the employee received no medical treatment from April 2004 through November 2004, the employee would be medically stable.
  On examination by the employee, Dr. Ballard testified surgery on the employee’s knee would be major ligament reconstruction,
 and the employee’s surgery would be classed as extremely high risk because of her obesity.
  He testified he was not certain whether the employee was actively attempting to follow Dr. Wade’s advice for treatment.
  Dr. Ballard testified that if corrective treatment is possible, and the employee is still seeking corrective surgery, she would not be medically stable.
  He also testified the employee would not be able to perform a number of the exercises in the Duke University weight loss program.
  On examination by the employer, Dr Ballard testified that under Alaska law, if the employee received no medical treatment from April 2004 through November 2004, the employee would be medically stable.

On February 28, 2005, the employer filed a Petition for Review and a Petitioners’ Emergency Motion for Stay of the Orders of the Alaska Workers’ Compensation Board,
 with the Alaska Superior Court, Third Judicial District. The Honorable Peter Michalski denied the emergency motion for stay in an order
 dated March 1, 2005.
   

At the request of the employer, general surgeon Esmond Braun, M.D., and gastroenterologist Herbert Salomon, M.D. examined the employee on March 3, 2005.  In his report, Dr. Braun indicated the employee’s weight is a major factor in her knee condition, but does believe she can undergo the surgery without the weight loss.
  He believes she is not committed to a weight loss program, in any event, and would not be a good candidate for gastric bypass surgery.
  Dr. Salomon reported that weight loss programs incorporate elements of diet, exercise, behavior modification, and surgery.  Effective weight loss programs are supervised, and incorporate counseling.
  Gastric bypass surgery should only be used if the other modalities have been exhausted.  For the employee, he would recommend arthroscopy of the knee to repair what is possible, and then a supervised weight loss program, but not gastric bypass surgery alone.
  The employer faxed copies of these reports to our Fairbanks office on March 9, 2005.  The employee filed a Request for Cross-Examination with us concerning the reports of Drs. Braun and Salomon.  Because the employer did not file these reports timely under AS 23.30120(i), we declined to base any on them for purposes of this decision and order.     

In the hearing on March 10, 2005, the employee testified Dr. Todd spoke with her about the possibility of gastric bypass surgery before her work injury.  She testified she wanted to undergo the surgery after her accident, but her adjuster refused to pay, therefore she made her claim for benefits.  Because she received only $637.00 in compensation every two weeks, she testified she moved to New Mexico to stay with her mother.  She testified she has tried the Atkins diet in the last year, but with limited success.  She testified she tries to exercise by swimming.  She testified a stationary exercise bike is too painful, and Dr. Todd instructed her to keep weight off her knee.  She testified she has no log of travel-related expenses.  She testified she saw a Dr. Alterman (sp?) in New Mexico, on January 10, 2005, for treatment of knee symptoms.  She testified she wishes to undergo the gastric surgery, as suggested by her physicians, in preparation for the knee surgery.  

In the hearing on March 10, 2005, and in her brief, the employee asserted that Dr. Ballard changed his opinion in his deposition on February 28, 2005, when he was given accurate information about the employee.  He now believes the employee is not medically stable, cannot do most of the Duke University program exercises, and the knee surgery is major and would be risky without weight loss.  She asserts all the medical evidence indicates that further treatment is needed for the employee, and that additional treatment would improve her condition.  She asserted she is not medically stable, but has simply had her treatment terminated by the employer.  She argued she is entitled to TTD benefits from the time of her injury through the present, and continuing.  She argued the employer had terminated her TTD benefits based on a response from Dr. Ballard to an intentionally inaccurate hypothetical question, and the controversion had been in bad faith.  Consequently, she argued, she is entitled to a 25% penalty on her TTD benefits in accord with the Alaska Supreme Court ruling in Harp v. Arco Alaska, Inc.
  The employee requested that we hold the record open to receive an updated affidavit of attorney fees and legal costs.

At the hearing, and in its briefs, the employer argued it is not required under the Alaska Workers’ Compensation Act to pre-authorize treatment, and that it has never controverted treatment of the knee.  It asserted it has paid all medical bills submitted by the employee.  It argued the employee raised the issue of an unfair and frivolous controversion in her April 26, 2004 claim, but the employer did not file a Convtroversion Notice until July 22, 2004.  Because the employer had not controverted benefits before the claim, and because the employee did not amend her claim to reassert the issue after the controversion, the issue was never properly raised and we cannot consider it.  It argued it had given Dr. Ballard accurate information concerning the employee’s unwillingness to pursue reasonable treatment, and his answer had been clear, indicating she was medically stable.  It also argued none of the employee’s physicians have specifically addressed the issue of whether she is medically stable, and we cannot make a medical determination ourselves, so under the Alaska Supreme Court ruling in Bouse v. Fireman’s Fund Insurance Co.,
 the presumption of compensability has not attached to her claim for TTD benefits and those benefits must be denied.  

As requested by the parties, we kept the record open to receive a supplemental affidavit of attorney fees and legal costs, as well as the employer’s response.  The employee previously filed an affidavit of attorney fees and legal costs on March 2, 2005.
  In the affidavit, she itemized 88.7 hours of attorney time at $200.00 per hour, totaling $17,740.00; and $1,691.17 in legal costs.  The employee filed a supplemental affidavit of attorney fees and legal costs on March 11, 2005,
 itemizing an additional 17.5 hours of attorney time at $200.00 per hour, totaling $3,500.00; and $120.65 in legal costs.  

On March 10, 2005, the employer filed an Objection to Attorney Fee Affidavit,
 and on March 18, 2005 filed a Supplemental Objection to Attorney Fee Affidavit.
  In these Objections the employer asserted the employee’s claims are without merit and no fees or costs are due, and that the fees claimed are far in excess of the amount of benefits the employee could receive.  The employer also criticized numerous instances in which it believed the employee has claimed too much attorney time for review and preparing documents, for improperly traveling to attend depositions, improperly claiming attorney time for discovery disputes she lost, for claiming time spent on a wrongful discharge dispute from February 23, 2004 through April 23, 2004, and for transcript costs unrelated to the issues in dispute.  

On March 14, 2005, the employee filed an Employee’s Reply to Employer’s Objection to Attorney Fee Affidavit,
 and on March 18, 2005 filed an Employee’s Reply to Employer’s Supplemental Objection to Attorney Fee Affidavit.
  In these replies, the employee re-asserted that the affidavits reflect the actual work time spent on the employee’s claims.  The employee specifically defended traveling to attend depositions in-person, denied losing discovery disputes, asserted time spent on a wrongful discharge dispute from February 23, 2004 through April 23, was directly relevant to the employee’s workers’ compensation claim
, and the transcript costs were for a deposition of Dr. Ballard, to be used for impeachment purposes.  The employee agreed to reduce a May 5, 2004 entry by .2 hour.  In a letter dated March 17, 2005, the employer argued our oral order at the close of the hearing, allowing a supplemental attorney fee affidavit and an employer’s objection, did not provide for an employee’s reply.  It argued the employee had the opportunity to justify her claim for fees and costs in her affidavits, and that her March 14, 2005 reply to the employer’s objections should be stricken from the record.  

We closed the record when we next met, March 24, 2005.  On March 30, 2005, the employer filed another letter,
 arguing the employee’s second reply should be stricken from the record.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
TTD BENEFITS
AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The employee claims TTD benefits from the effective date of the employer’s controversion, November 17, 2004, and continuing, for her work injury.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
 In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In the instant case, the claimant testified concerning her work injury, its consequences, her inability to return to work, and her need and willingness to receive ongoing treatment.  We find the documentary records contains the medical opinion of Dr. Wade indicating the employee suffers disabling pain from her work injury, and needs gastric bypass surgery in preparation for treatment of her knee condition.  We also find the employee was clear in her testimony that she is willing to undergo additional treatment, as recommended by her physician.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim for ongoing TTD benefits.  We find the claimant's testimony and the medical opinion of Dr. Wade  are sufficient evidence to raise the presumption that her work injury has prevented her from working since her injury, and that she is entitled to TTD benefits from that date and continuing.  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Based on our review of the testimony and the documentary record, we find no medical opinion that the employee is not disabled, or that her disability is unrelated to her work injury.  Accordingly, We find the presumption of compensabity of the employee’s claim for TTD benefits has not been rebutted.
  

Nevertheless, § 185 does limit the duration of TTD benefits to the date of medical stability.  AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected": To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  When the constitutionality
 of the medical stability provision was challenged, The Alaska Supreme Court  held: 

The evidence is easily obtained by examining the treating physician.  That is, the treating physician should have no difficulty offering an opinion on whether or not further objectively measurable improvement is expected.  The 45-day provision simply signals when that proof is necessary.  The alleged difficulty in proving the nonexistence of medical stability, simply fades when viewed in light of the proof actually required. 

In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.
  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.
  

In the instant case, all the physicians recommend additional treatment to improve her condition.  Based on the employee’s testimony, we find she is willing to undergo additional treatment.  Considering this evidence, and the treatment recommendations from the treating physician, we cannot find that "improvement  … [is] not reasonably expected"
 from the recommended treatment, and we cannot find the employee is yet medically stable.  Accordingly, we conclude the employee is entitled to TTD benefits for her disability from the time of her injury, through the present,, and continuing until she has completed (and recovered from) her treatment.
  

II.
MEDICAL RELATED TRANSPORTATION 

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

8 AC 45.084 provides that transportation expenses will be “reimbursed.”  8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  In addition, 8 AAC 45.084(c) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”  However, the employee has not documented any reimbursable travel-related expenses.  Because the employee has not claimed or identified any actual costs, we cannot award the reimbursement of travel costs based on the present record.  We will dismiss this claim without prejudice.

III.
PENALTIES UNDER AS 23.30.155(e)
AS 23.30.155(e) provides, in part:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

AS 23.30.155(e) provides a 25 percent penalty on all benefits which are not controverted and which were not timely paid.  Although the employer paid PPI benefits following the termination of TTD benefits, PPI benefits are finite, set benefits, paid in either lump sum or incremental installments based on permanent impairment, not disability.  TTD benefits are a separate category of benefits, and in denying TTD benefits, the employer substantially diminished the total benefits accruing to the employee.  The employee claims penalties under AS 23.30.155(e) based on the employer’s controversion of TTD benefits.   

The employer argues that the issues of frivolous controversion and possible penalties based on the controversion cannot be considered by us, because no Controversion Notice had been filed before the employee raised the issues in her April 26, 2004 claim, the Alaska Supreme Court has long recognized that resistance to the provision of benefits is a controversion-in-fact.
  In the hearing on March 10, 2005, the employee testified she filed her claim based on the insurance adjuster’s resistance to providing the recommended surgery.  We find the employee is credible,
 and we find she filed a claim in response to a controversion-in-fact.  As we found in our two earlier decisions on the instant case, the employee raised and repeatedly reiterated her claims of frivolous and unfair controversion of benefits, and the resulting penalties, related to the employer’s resistance to the treatment recommended by her physicians.  In both of our decisions we found that, in the February 10, 2005 hearing in this case, the employee specifically asserted the controversion of TTD benefits had been baseless and that penalties are due, and she argued those issue should be heard in the March 10, 2005 hearing.  We gave the parties specific notice of all issues to be considered in the March 10, 2005 hearing, including frivolous and unfair controversion, and penalties.  

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

In this decision, we have determined the employer was liable for certain additional TTD benefits, which were controverted by the employer effective November 17, 2004, and not paid.  The employer’s controversion was based on Dr. Ballard’s opinion that the employee was medically stable, an answer offered in response to the employer’s assertion (or hypothetical assertion) that the employee was unwilling to undergo treatment. 

We find that all the physicians in the record recommended some sort of treatment for the employee to improve her condition and lessen her disability.  We find that the dispute between the parties lay in what kind of treatment is appropriate.  In light of the universal medical recommendation for some type of medical treatment, we find the record devoid of evidence to support a conclusion that no measurable improvement can be “reasonably expected to result from additional medical care or treatment.”
  

Additionally, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician and sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.
  The surgery recommended by the employee’s treating physicians was within two years of her injury, and she specifically requested the treatment in her April 26, 2004 claim.  Based on the preponderance of the evidence, we find the employee believed she was entitled to the recommended treatment, and actively claimed the treatment.  Whether or not the employee is ultimately awarded the specific course of treatment recommended by her physician, we find no credible basis for an assertion that she was unwilling to undergo additional necessary treatment.  We find that eliciting an answer from Dr. Ballard on the basis of that assertion, has produced a fundamentally baseless opinion by that physician.  We cannot find the controversion of the employee’s TTD benefits was done in good faith.  In accord with the Court’s ruling in Harp, we find the controversion was not valid.  We conclude the employee is due a 25 percent penalty on all the TTD benefits not timely paid following the controversion, under AS 23.30.155(e) by operation of law. 

IV.
INTEREST
AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 

V. 
 FRIVOLOUS OR UNFAIR CONTROVERSION
AS 23.30.155(o) provides:

(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

We have applied the Court's reasoning from Harp to our decisions concerning all sections of AS 23.30.155, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  We consistently require an employer or insurer to have specific evidence on which to base a controversion.

In the instant case, above we found that the employer’s Controversion Notice dated November 23, 2004, and filed on December 2, 2004, was not made in good faith.  Accordingly, we find this controversion was frivolous and unfair, under AS 23.30.155(o).

VI.  
REFERRAL TO THE DIVISION OF INSURANCE
Under AS 23.30.155(o), if we determine the employer/insurer has frivolously or unfairly controverted an employee’s benefits we have an explicit ministerial duty to promptly notify the division of insurance.
  In keeping with the requirements of the statute, we direct the staff of the Alaska Workers’ Compensation Division forward a copy of this decision and order to the Alaska Division of Insurance for investigation, in accord with AS 23.30.155(o).

VII.
ATTORNEY FEES AND LEGAL COSTS 


AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

We find the employee was successful in the prosecution of certain of her claims in this proceeding.
  The employee seeks an award of attorney's fee under subsection .145(b) for securing those benefits.  We found the employer liable for certain claimed benefits.  Consequently, we can award fees.
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  The employee claims an attorney fee of $200.00 per hour for the successful prosecution of certain claims.  We have recently found the rate of $200.00 per hour is within the reasonable range for capable counsel.
 

The employee filed her final affidavit on March 11, 2005.  In her two affidavits, the employee claimed 106.0 hours
 of attorney time at $200.00 per hour, totaling $21,200.00, and $1,811.82 in legal costs.  We have examined the record of this case, and the employee's written itemization of fees, as well as the employer’s objections.  We find the employee’s itemization of times reasonable for prosecuting the employee’s claims.  Nevertheless, we note the question of the employee’s underlying claim for weight-reduction treatment is still pending.  Although we have found the employee is entitled to ongoing TTD benefits, and all pendent benefits, we cannot find that the employee has prevailed on substantially all her claims.  In light of this, we find that an award of one half of her claimed attorney fees is reasonable at this time.  We will retain jurisdiction over the remaining itemized fees, pending resolution of her claims.     

We have also reviewed the employee’s itemization of legal costs.  We find these costs are reasonable, given the litigious nature of this case.  We will award the full claimed amount of legal costs.

Now, having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees and costs reasonable for the employee’s successful prosecution of these benefits.  We will award a total of $10,600.00 as reasonable attorney fees, and $1,811.82 in legal costs, under AS 23.30.145(b).  

ORDER

1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from November 17, 2004, through the date of this decision, and continuing, until she reaches medical stability.

2.
The employee’s claim for medical-related transportation costs under AS 23.30.095(a), 8 AAC 45.082(d), and 8 AAC 45.084, is dismissed, without prejudice.
3.
We will award a penalty of 25%, under AS 23.30.155(e), on all past-due TTD benefits awarded by this decision. 

4.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.

5.
We find that the employers’ Controversion Notice, dated November 23, 2004, was frivolous and unfair, under AS 23.30155(o). We direct the staff of the Workers’ Compensation Division to send a copy of this decision and order to the Alaska Division of Insurance for investigation.
6.
The employer shall pay the employee  $10,600.00 as reasonable attorney fees, and $1,811.82 in legal costs, under AS 23.30.145(b).  


Dated at Fairbanks, Alaska on April 7th, 2005.







ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                  



Chris N. Johansen, Member








____________________________                                  



John Giuchici, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KAREN S. RISE employee / applicant; v. FAMILY CENTERED SERVICES OF ALASKA, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200403105; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 7th, 2005.


_________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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