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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CARROLL E. FLEENOR, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

THE ODOM CORPORATION,

                                                  Employer,

                                                   And 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  199807822
        AWCB Decision No.  05-0109

         Filed with AWCB Anchorage, Alaska

         on April 14, 2005


We heard this matter at Anchorage, Alaska on March 17, 2005.  Attorney Timothy MacMillan represents the employee.  Attorney Michael Budzinski represents the employer.  We closed the record at the hearing’s conclusion.  


ISSUE
Whether to prospectively order the employer to provide medical treatment under AS 23.30.095(a).  


SUMMARY OF THE EVIDENCE
Our recitation of facts is limited to the facts necessary to decide the limited issue before us; whether to prospectively order medical treatment.  According to his April 27, 1998 Report of Occupational Injury or Illness, the employee injured his lower back, right hip, and upper leg on April 14, 1998 while working for the employer.  The employee described as follows, his mechanism of injury:  “While resetting a Mapco beverage cooler involving a lot of bending, reaching, squatting, turning and lifting my lower back and right back side began to hurt and ache and eventually pain developed and has continued in my right hip joint and upper leg.”  In the Employer section, an agent of the employer noted:  “While performing a store reset involving lifting and moving lots of merchandise, the employee experienced pain that has since recurred, but not to the point of getting treatment.”  

On April 30, 1998, the employee treated with Timothy D. Coalwell, M.D., who noted his low back and hip complaints;  Dr. Coalwell referred the employee to John McCormick, M.D., for imagining studies.  In his May 6, 1998 report, Dr. McCormick diagnosed:  “Desiccation of disc material with annular bulging is noted at 4-5 and 5-1.  Frank protrusions are not seen and there is no evidence of mass effect upon exiting nerve roots on these images.”  On May 27, 1998, the employee treated with Charles Aarons, M.D., who noted back pain and radiculopathy from the bulging discs, but opined that surgery did not appear to be appropriate at that point.  The employee was also seen that day by Larry Levine, M.D., who noted:  “I see no surgical lesion based on the MRI report at this time, but we may need reexplore this if his condition changes and he has frank disc herniation.  I believe much of his symptomatology is related to an annular tear with a chemical radiculopathy pattern at this time.”  In his April 12, 1999 report, Dr. Levine found the employee medically stable and rated his whole person permanent partial impairment at 10%;  this rating was paid by the employer.  

At the request of the employer, the employee was evaluated by Stephen Marble, M.D., a physiatrist, on December 9, 2000.  Dr. Marble diagnosed the employee with “L5-S1 discopathy, with resolved right L5 radiculopathy (disc level not confirmed with suboptimal MRI).”  Regarding the need for additional treatment and its relation to his 1998 injury, Dr. Levine opined in pertinent part:  

[I]n my opinion all treatment related to the April 14, 1998 claim has been completed.  Mr. Fleenor reached maximum therapeutic benefit and maximum medical improvement following the prior course of rehabilitation (VAX-D, aquatic therapy, and physical therapy with supervision from a physiatrist).

Spinal injections have not been an option, and Mr. Fleenor is not a surgical candidate.  Signs and symptoms directly related to the April 1998 injury improved over the course of time.  

The April 14, 1998 worker’s compensation injury does represent a permanent injury which qualifies Mr. Fleenor for a permanent partial impairment rating, as you are aware.  

The physical therapy documentation in June 1998 suggests that there had been a prior low back problem seven to eight years ago which resolved with chiropractic adjustments.  Apportionment of the lower back condition does not appear to be necessary, given the lack of documentation or persistence of symptoms in the interim.  

The right L5 radiculopathy has improved since the 10 percent impairment rating was assigned, but the rating was appropriate when and as it was determined by Dr. Levine.  I agree that Mr. Fleenor was medically stable in regard to the worker’s compensation claim back in April 1999.  His condition did improve in some respects in the interim.  On the other hand, there has been some evolution of his condition, as one might expect with the passage of time and with the intervening or supervening events/ activities.  

On January 2, 2001, the employer controverted all benefits, reasoning as follows:  “Employer/carrier relies on opinion of Stephen Marble, M.D, and of EIME evaluation of 12/09/2000.  Injured worker is medically stable.  No further medical treatment is required for his 04/14/1998 work injury.”  On November 13, 2002, the employee filed a workers’ compensation claim (WCC).  In the “Reason for Filing” section of the WCC, the employee wrote: 

I believe that I should be able to see my doctor as needed in the future even if just for palliative care and for reimbursement of $161.00 that I had to pay for medical evaluation required by Comprehensive Health Services, Inc., of the Transportation Security Administration, in order to be cleared for a transportation security screener position at Ted Stevens Airport.  This evaluation was due to my previous evaluation and 10% PPI rating by Dr. Larry Levine in April 1999.  

The WCC requested benefits other than the future medical benefits requested herein.  The employer filed an answer on December 10, 2002, denying liability for continuing or future medical care related to the April 1998 injury (among other things).  A follow-up controversion was filed on January 15, 2003, controverting further medical treatment.  

In a “To Whom It May Concern” letter dated May 15, 2003, Dr. Levine noted in pertinent part:  

The contention from my perspective is that Mr. Fleenor should have ongoing care in relation to the spine that I believe are related to his situation.  Admittedly, there could be some compounding factors including the deconditioning, relative obesity as well as for diabetes, but this would not eliminate the need for ongoing care in relation to his spinal problems and the radiculopathy.  With that in mind, I think he should explore his options for ongoing medical care in direct relation to the spine issues and the radiculopathy issues.  

Based on the disputes between Drs. Marble and Levine a second independent medical evaluation (SIME) was ordered by the Board with Neil Pitzer, M.D.  In his March 24, 2004 report, Dr. Pitzer Noted in his “Impression” section, in pertinent part, as follows: 

On evaluation today, Mr. Fleenor appears to have some symptomatology consistent with probable distal lumbar facet and sacral-iliac ligamentous pain and dysfunction.  Although he has some mild residual L5 sensory disturbance, he actually has excellent strength and reflexes in the lower extremities.  I do not think he has an active significant lumbar radiculopathy at this time.  I think his pain problems are primarily mechanical in nature on his right side and are not specifically related to his previous lumbar radiculopathy.  His MRI is not available, but only showed disc protrusion without frank disc herniation or obvious neural foramina encroachment.  I think given probable untreated diabetes, it is likely may have had some idiopathic neuritis/ radiculopathy from his diabetes which was compounded by a work injury.

At this time, I think some limited treatment for Mr. Fleenor would be reasonable and related to his work injury.  After discussion with Mr. Fleenor, he states injections were not previously pursued nor was surgery contemplated due to improvement as well as some fear on his part from injections and surgical intervention.  At this time I think options for Mr. Fleenor would include possibly  limited local infiltrative  injection into the sacroiliac ligament area and/or possible PSIS injection. He doe not appear as significant sacroiliac dysfunction.  Possible facet joint injection as well.  I think his best treatment option would be consideration of one or two sessions of physical therapy for instruction and dynamic lumbar stabilization program with a therapy ball since he is already performing exercises on a regular basis for weight control and general health maintenance. . . .

I do not feel he [is] a good surgical candidate at this time, nor was he in the past.  Local infiltrative injections, but not epidural injections would be helpful.  Exercise instruction for independent program.  Medication management would be limited.  Anti-inflammatories and/or tricyclic antidepressants may be helpful for his long-term management of his work injury. 

Exercise as specifically described with training in dynamic lumbar stabilization with a therapy ball.  This would require 1-2 session of physical therapy.  Naproxen sodium at 500 milligrams 1-2 times per day would be appropriate to substitute for over the counter Aleve.  Nortriptyline or desipramine at 10-20 milligrams q.h.s. would also be reasonable.  1-2 infiltrative injections into the areas described and possible floroscopically guided facet block if these are not beneficial.  I feel treatment recommended is due to the 1-14-98 work injury.  

The employee recently relocated to Tennessee and has sought treatment with Calvin Johnson, M.D.  In his January 20, 2005 report, Dr. Johnson noted in pertinent part:  

He is currently stable following his lumbar strain and L5 radiculopathy.  He seems to be doing quite well.  He is continuing with his activities as prescribed by Dr. Levine.  He understands his exercises well and should continue those.  At one time he was on a weight reduction program and he should continue that.  

At this juncture whether or not future treatment is indicated cannot be stated with any certainty.  If he is careful and uses good back mechanics and is careful about his weight, there may be no need for future treatment.  The duration and cost of any future treatment is dependent upon his condition status at the time.  It could vary from simply physical therapy to injections.  It is doubtful that any surgery would be indicated.  

I see no need to adjust the current impairment rating he previously achieved, or to alter his restrictions that he was previously given by Dr. Levine.  

At the request of the employer, the employee was re-evaluated by Dr. Marble on February 28, 2005, noting the employee is still not a surgical candidate and that he is still medically stable.  Specifically, regarding potential future treatment, Dr. Marble noted in pertinent part:  

I believe it should again be recalled that all medical evaluators (to include me) have determined that there was a permanent injury in 4/98, which qualified Mr. Fleenor for an impairment rating.  In concert with that assessment, annual spine reevaluations should be allowed, along with a portion of the pharmacotherapy (narcotics and anti-inflammatory agents).  It is readily apparent that these pharmaceutical agents re required for musculoskeletal pain complaints extending beyond those related to the 4/98 injury.  Over time, symptomatology related to the 1998 injury diminishes relative to age related wear and tear “arthritis” pains.  At this point I do not feel that I can offer a precise apportionment, but I believe the most fair or reasonable apportionment would be 50/50.  

The employee testified at the March 17, 2005 hearing regarding his injury and treatment to date.  The employee reiterated that he is “deathly” afraid of needles.  He testified that his visit to Dr. Johnson was to determine whether additional treatment was recommended;  this visit was paid by his private insurance and was not submitted to the employer.   The employee testified that he paid $161.00 bill for the pre-employment evaluation.  On cross, he testified that his condition has not changed since 2000 and that he’s unsure of a specific treatment course.  He testified that his pain levels come and go.  

The employee argues that we should make a finding that future medical treatment related to his low back are compensable.  The employee asserts that under section .095(a), we can order treatment that the “process of recovery requires.”  The employee asserts that Drs. Marble and Pitzer have identified specific medical treatment that would be recommended.  

To the contrary, the employer argues that there is no current, specific, recommended treatment or course of treatment being recommended.  The employer asserts that the most that is being sought is “some treatment of some kind at some time.”  The employer asserts that the Board does not or should not issue declaratory judgment or advisory opinions, and as such no determination can be made whether “some treatment” is reasonable or necessary, and still related to the 1998 injury.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.95(a) provides in pertinent part:

The employer shall furnish medical, surgical, and other attendance or treatment, . . . , and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.

AS 23.30.135 provides in pertinent part:  “The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”  

We now must consider the employee's request for an order prospectively awarding medical benefits for, at this time, unidentified future treatment to his low back.  Under facts similar to those presented here, we determined it was inappropriate to prospectively order or pre-authorize unspecified future medical care.  Townsend v. Wien Air Alaska, AWCB Decision No. 02-0041 (March 7, 2002);  Jaynes v. Spenard Builders Supply, AWCB Decision No. 98-0069 (March 25, 1998).

Specifically, in the Townsend case, the Board ordered:  

Although, we are sympathetic to the employee’s continued difficulty obtaining coverage to which we have consistently held he is entitled, and also recognize that we have continuing jurisdiction to hear claims involving the payment of future medical bills,
 we lack authority to render declaratory judgments or provide advisory opinions on matters for which there is no existing controversy.  Hoyt v. Safeway, AWCB 98-0019 (January 22, 1998); Jalbert v. Odom Corporation, AWCB 98-0026 (February 3, 1998).  Only in a situation such as that presented  in Summers v. Korobkin Construction 814 P.2d 1369 (Alaska 1991), do we believe we have the authority to assert our jurisdiction.

In Summers, the Supreme Court held that we have authority to review a claimant's request to prospectively order the payment of an unaccomplished, yet specifically recommended, surgery when the employer has denied liability.  Specifically, the court stated that  "[t]here is no requirement that the injured worker have incurred unpaid medical expenses" before seeking a determination of compensability.  Id., at 1371.  Relying on a California case which determined an "employee [is] entitled to [an] award specifying [the] type of future care to avoid burden of instigating future litigation and 'risk of being denied reimbursement adequate care'", the Supreme Court for the State of Alaska stated:  "[W]e believe that an injured worker who has been receiving medical treatment should have the right to a prospective determination of compensability."  Id., at 1372. 

Therefore, based on our review of the record as a whole we find no evidence to support an award for the employee's request we prospectively declare the compensability of any and all treatment the employee may have to his neck or knee in the future because we conclude there is no "controversy," as contemplated by Summers, at this time. 

Finally, our statute and regulation also contemplate a process where employers initially review pre-authorization  requests for treatment or payment of medical bills.  Only if an employer denies treatment (or pre-authorization, as in Summers) is our intervention triggered by the employee asserting his "right of review by the board."  Accordingly, we decline to offer an opinion which would be advisory in nature only, and will we deny and dismiss the employee's request for an order prospectively awarding unspecified medical treatments.  We retain jurisdiction to resolve any disputes involving the payment of future medical bills as they arise.

The employee relies on two cases to support his claim for a finding that general medical treatment for his low back is compensable:  Gillespie v. Our House an Assisted Living Family, AWCB Decision No. 04-0167 (July 9, 2004);  and Wellborn v. Veco, Inc., AWCB Decision No. 91-0159 (May 23, 1991).  We find reliance on these cases is misplaced, as they are distinguishable from our current facts.  In Gillespie, the Board ordered the employer prospective, specific, medical treatment, an orthopedic evaluation recommended by the employee’s physician.  Similarly, in Wellborn, the Board ordered a specific course of future treatment, a pain clinic, recommended by the employee’s physician, and controverted by the employer.  This is in compliance with the Supreme Court’s decision in Summers.   

We find that in the present case the employee is seeking only a blanket pre-authorization of medical treatment for his low back.  Based on the employee’s testimony we find he is leery of needles, and would not likely undergo any sort of injection therapy.  We find Dr. Levine’s reports indicate the employee should “explore his options” regarding medical treatment are not specific.  We find Dr. Pitzer’s report suggesting that “some limited treatment” would be reasonable is not specific.  Dr. Johnson specifically stated that whether future treatment is necessary, “could not be stated with any certainty.”  Last, we find that Dr. Marble’s recommendation that the employee have “annual spine reevaluations” not to be specific.  

In sum, we conclude the employee is seeking a generic, pre-authorization for medical treatment that is not specifically recommended by any physician, especially his attending physician, Dr. Johnson;  we will not issue a declaratory judgment as requested by the employee.   (Townsend;  Jaynes).  We conclude the employee's request for an order prospectively awarding unspecified medical benefits must be denied and dismissed.  We retain jurisdiction to resolve any disputes involving the payment of future medical benefits.   Specifically, regarding the $161.00 bill, we find and conclude, based on the employee’s admission, that this evaluation was for potential employment purposes, unrelated to the 1998 industrial injury, and is denied and dismissed.  
ORDER

The employee's request for an order prospectively awarding unspecified medical benefits is denied and dismissed.  We retain jurisdiction to resolve any disputes involving the payment of future medical benefits.  The $161.00 medical charge is not compensable or work related.  

Dated at Anchorage, Alaska on April 14, 2005.
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Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CARROLL E. FLEENOR employee / applicant; v. THE ODOM CORPORATION, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199807822; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 14, 2005.
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