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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ANGELA D. MCKINNEY, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

CHARLES R. CORDOVA, D.D.S.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200401116
        AWCB Decision No.  05-0129

         Filed with AWCB Anchorage, Alaska

         On  May 13,  2005


On April 14, 2005, in Anchorage, Alaska, the Board heard the employer’s appeal of the Reemployment Benefits Administrator’s (“RBA”) Designee’s determination that the employee is entitled to reemployment benefits.  Attorney Chancy Croft represented the employee.  Attorney Erin Egan represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on April 14, 2005.


ISSUES
1. Did the RBA Designee abuse her discretion finding the employee eligible for reemployment benefits in her determination on March 4, 2005?

2.
Is the employee entitled to a reasonable attorney fee under AS 23.30.145(b)?


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a Dental Hygienist from June 11, 1992 until June 10, 2004. The employee reported on February 25, 2004, a "repetitive motion" injury, consisting of symptoms in her right wrist, elbow and shoulder.  

I.
Medical History
On March 11, 2004, William H. Bell, M.D., first examined the employee.  Dr. Bell noted the employee has been a dental hygienist for the last 25 years, she is right handed, and he found she was experiencing a great deal of difficulty working a 20 hour per week schedule.  Dr. Bell found the employee’s left arm to be normal.  He found the employee had pain and tenderness around the right tubercule, full range of motion of all joints, crepitus in the wrist and tenderness over the ulnar styloid.  Dr. Bell assessed “RSI
 of the right hand,” and referred the employee to physical therapy.  Dr. Bell indicated the employee could continue to work.

The employee received treatment from Kenai Physical Therapy based upon Dr. Bell’s referral, which stated:

Please extend this referral of the patient for: RSI of right hand from dental hygienist, and wearing tight gloves, she is having pain in the right elbow region and around the wrist for twisting motions.  Right index finger will go numb with tight gloves.
 

The employee underwent a physical therapy evaluation on March 16, 2004.  She was assessed with mild right lateral epicondylitis; Grade II, III right ulno-triquetral ligament laxity and pain; mild carpel tunnel restriction, right; and right upper quarter repetitive stress syndrome.  There was a question of whether the employee also had “L5-6 radic. SxS to Index finder.”

On June 14, 2004, Dr. Bell followed up with the employee.  He indicated the employee was seeing some improvement, was learning about her body position over the last twenty years, but was just not getting much better and was having pains up and down her arms.  He found she had no motor weakness, the range of motion in her neck was fine, and shoulder function was normal.  He found tenderness along the employee’s right elbow and right wrist; and forced use of the employee’s elbow was painful.  Dr. Bell opined the employee would not be able to recover from the chronic irritation as long as she was working.  He indicated if she continued working, she was in danger of acquiring a permanent impairment.  Dr. Bell prescribed an NSAID,
 continued the employee on physical therapy twice per week, and ordered work discontinued for one month.

Dr. Bell wrote the employee the following letter:

This is a letter to confirm that you have a repetitive stress injury of the right shoulder girdle from hygienist positioning.  You have not fully responded to PT or anti-inflammatory and biomechanical measures.  I feel it is in your best interest to take a month off work and then return gradually to your occupation.  You should continue PT in the meantime.

On May 3, 2004, the employee was diagnosed with cumulative trauma disorder from repetitive work injury to the right UE, including shoulder, scapula, wrist, elbow and hand.
  After examination of the employee on May 4, 2004, Dr. Bell indicated there was significant risk the employee would not be able to return to work after a month off, as her condition would simply flare again in her job.

Cervical spine s-rays taken on May 4, 2004, revealed the employee had advanced degenerative disc disease at 
C5 - 6, in addition to considerable disc space narrowing and spurring, moderate narrowing of the right foramen at 
5 – 6 and mild narrowing of the left foramen at 5 – 6; mild disc space narrowing at 4 – 5 and 6 –7; facet joint arthritis and 2 - 3; and muscle spasms reversal of the normal lordotic curvature.

On May 26, 2004, Dr. Bell ordered a MRI
 of the employee’s neck because she experienced more radicular symptoms.  He found her rotation limited, and motor strength decreased in the right hand grip.  He permitted her to go back to work for two hours of nonscaling a day until the employer found a new hygienist.  Dr. Bell remarked, “She is the type of person that really needs to be told to stop working, otherwise she will push herself too far for her patients.”

A MRI of the cervical spine was taken on May 27, 2004.  A slight loss of the normal cervical lordosis was demonstrated.  In addition, the MRI showed a minimal disc narrowing at C4-5 and C5-6.  Some edema was seen within the C5 vertebra more to the right of midline than left, which suggests an active or ongoing inflammation within the cervical spine at that level.

In a letter to the employee from Dr. Bell, he reported the MRI findings as follows:

The neck shows a bit of narrowing on the C-5 nerve on the right but nothing that looks horrible like a large herniated disk.  There is some inflammation in the center of one vertebra and I am not fully sure what that means.  It could be that it just needs to rest more.  I do not see any evidence for infection in the bone.  I will review that film some more.  I think your continued work is just a function of what it feels like when you do it and whether you can find a way to do it ergonomically.

Dr. Bell placed a handwritten note on the letter, which stated, “I reviewed the films with the radiologist - he thinks it is all explained by inflammation and arthritis.  I agree with your plan to slow way down - maybe do occasional fill-in work.”

On June 9, 2004, Dr. Bell reported the MRI showed foraminal encroachment at C5 on the right, which he indicated was consistent with the employee’s radicular symptoms.  Dr. Bell noted that when the employee went back to work for two hours a day, she had immediate recurrence of the radicular pain down her right arm.  Dr. Bell recommended the employee cease all work as a hygienist.

On June 10, 2004, Dr. Bell completed a work status form that indicated the employee was no longer able to work as a dental hygienist.
  

The employee continued with physical therapy.  On August 24, 2004, it was noted that the employee could assume good posture for the purpose of examination, but was unable to maintain it.  Further, the notes mention the employee made significant changes in her posture and was trying to use good body mechanics, but lacked endurance in postural muscles, and continued to place undue stress on an already abnormal spine.

At the request of the employer, on October 23, 2004, Mark Leadbetter, M.D., of Star Medical Independent Medical Exams and File Reviews, conducted an employer’s medical evaluation of the employee (“EME”).  Dr. Leadbetter gave the employee the following diagnoses:

1. Preexisting degenerative changes of the cervical spine, not occupationally related.

2. Multiple complaints of right shoulder girdle, right elbow, and right wrist of undetermined etiology, but not felt to be related to her occupation as a dental hygienist.

Dr. Leadbetter responded to questions posed by the employer.  Dr. Leadbetter opined the employee’s ongoing subjective complaints were not supported by any abnormal objective findings; and that there were no findings relatable to an injury dating back to March 2, 2004, on a more probable than not medical basis.
  The employer asked, “Was Ms. McKinney's incident of March 2, 2004 a substantial factor in the cause of recurrent cervical and right shoulder pain, claims disability, and/or reason for continued medical treatment?”  In response to this question, Dr. Leadbetter stated as follows:

It is felt that the claimant’s work activity on 03/02/04 was not a substantial factor in the cause of recurrent cervical and right shoulder pain, claimed disability or reason for continued medical treatment.  The claimant has ongoing, rather nonspecific, vague complaints of pain, which are not supported by any abnormal objective findings at the time of this examination.  Her cervical MRI scan findings do not support her ongoing complaints.

Further, Dr. Leadbetter opined there was no reasonable medical explanation for the employee’s ongoing right shoulder and right upper extremity complaints.
  When the employer asked if the injury of March 2, 2004 with a temporary aggravation of pre-existing condition, Dr. Leadbetter opined there was no evidence that the employee's March 2, 2004 alleged industrial injury was a temporary aggravation of pre-existing condition.  Dr. Leadbetter had no recommendations for future medical care relating to any injury dating back to March 2, 2004.

When the employer asked if the employee’s low back/right hand symptoms were related to work activities, 
Dr. Leadbetter indicated he had no reasonable explanation that would provide a reasonable medical diagnosis for the employee's ongoing symptoms.

Dr. Leadbetter opined the employee was medically stable “with regards to the alleged injury dating back to 03/02/04”.
  Further, Dr. Leadbetter opined, on a more probable than not medical basis, the employee has no permanent partial impairment related to any injury dating back to March 2, 2004.
 

Dr. Leadbetter opined that the employee is able to return to her pre-injury occupation as a dental hygienist without restrictions.  Dr. Leadbetter stated:

It should be noted that the claimant hasn't worked for four months and still has ongoing complaints.  If this were occupationally related, common sense would dictate that not working for four months should produce a decrease in her symptomology.  However, she has clearly stated that this has not been the case.  Her symptomology at this time is vague, nonspecific and not identifiable, musculoskeletal basis.

On October 28, 2004, Dr. Bell examined the employee and found the employee had pain on use of the right shoulder.  He indicated she had made and continued to make definite progress with mobility and strength of the right upper extremity.  He found the employee had continued weakness in the grip on the right, but other motor testing was normal.  He found rotational movements, such as those she performed in her occupation, would still cause pain, but not to the previous level.  Dr. Bell indicated the employee was still progressing in rehabilitation with regular physical therapy.

On November 11, 2004, the employer controverted TTD, TPD, PPI and reemployment benefits, as well as medical treatment after October 23, 2004.  The employer based its controversion upon Dr. Leadbetter’s October 23, 2004 EME report, in which he opined the employee was medically stable without a permanent impairment, that she needed no further medical treatment for her pain complaints dating back to March 2, 2004, and that she is able to return to her pre-injury occupation as a dental hygienist.

Dr. Bell found less spasm in the right side of the employee’s neck on a November 29, 2004 examination.  He found the range of motion of the neck full, though slow; full abduction of both shoulders; and point tenderness at the right thromboid insertion.  Motor testing showed grip strength of 40 mm in the right hand with pain shooting up the medial side of the arm; left hand grip strength was 180 mm.  Strength of the rest of the employee’s muscle groups was normal and symmetrical, other than pincer movement of the A/P.

Dr. Bell indicated the employee was making slow, but acceptable, progress.  He found the employee was not medically stable.

On December 15, 2004, the employee followed up with Dr. Bell.  Dr. Bell noted the employee was amazed that her claim was controverted, but the independent doctor could not explain why she had pain.  Dr. Bell indicated the employee was making progress with the exercises from physical therapy, but that when she forgets body mechanics her progress is set back for several days.  He noted every time the employee tries to position herself, as she did when cleaning teeth, it exacerbates her pain.  Dr. Bell stated, “For my mind, I do not see any way to explain that 25 years in the same position with out stretched arms would not cause the pain from repetitive motion and stress.  Especially when it reproduces it now.”

Upon examination, Dr. Bell indicated the employee’s right hand was still slightly weaker than her left at the wrist; that finger opposition was weaker on the right; and ulnar abduction was A/P.  He indicated there was some improvement.

On December 15, 2004, Dr. Bell, in correspondence to the employee, wrote:

This is to confirm that I have been following you since March 11, 2004 for neurologic and pain changes that are clearly work-related.  During that time we've tried conservative treatment and part-time return to work.  It is clear to me that your work has both caused and aggravated this condition and in my medical opinion you are not able to return to work as a hygienist.  I do feel that you will be able to be retrained in a new occupation that does not put similar demands on your body.

On December 23, 2004, Dr. Bell responded to questions posed by the employee.  He indicated he expected further objective improvement in the employee’s condition, from future medical treatment, but mostly from rest and avoiding aggravating activities.
  Dr. Bell predicted, regardless of medical improvement, that it will be unlikely that the employee will have the physical capacity to go back to a position as a dental hygienist, and that she will have permanent limitation.  Additionally, he expected the employee to have a permanent impairment of at least one percent.

The employer filed another controversion notice on January 7, 2005, controverting the following specific benefits:  TTD following October 23, 2004; attorney fees and costs; medical costs following October 23, 2004; transportation expenses following October 23, 2004; and PPI benefits.  The reasons stated for the employer’s controversion included, “The employee’s current condition did not arise out of or in the course and scope of employment.”
  Additionally, the employer referred to Dr. Leadbetter’s evaluation of the employee, and gave the following explanation for controversion of benefits:

Dr. Ledbetter diagnosed non-industrial, pre-existing degenerative changes of the cervical spine, with multiple complaints of discomfort involving the employee’s right shoulder girdle, right elbow and right wrist, of unknown etiology, also determined unrelated to the employee's occupation as a dental hygienist.  Dr. Leadbetter found the employee's condition, with respect to the work incident of March 2, 2004, medically stable, resulting in a zero percent permanent partial impairment rating, in accordance with the AMA Guidelines, 5th edition.  Further, Dr. Leadbetter concluded that the employee's condition warranted no further medical treatment, as a result of the work incident of March 2, 2004.  Dr. Leadbetter found the employee was able to return to her pre-injury occupation as a dental hygienist without restrictions.

II. History of Reemployment Benefits Eligibility Determination
On April 30, 2004, the employee filed a Request for Eligibility Evaluation for Re-employment Benefits.
  On May 13, 2004, the employee was notified that her request for a reemployment benefits eligibility evaluation was timely; however, the Workers’ Compensation Division could not act upon it because a medical report in which her doctor predicted that her injury may permanently prevent her from returning to her job at the time of the injury was needed.
  

On January 4, 2005, the employee provided the RBA with Dr. Bell’s December 23, 2004 remarks in which he stated: “Ms. McKinney is likely to have at least a 1% permanent impairment in her capacity and it will be unlikely that Ms. McKinney will have the physical capacity to go back to a position as a dental hygienist.”

On January 13, 2005, in accord with the employee’s timely request for a reemployment eligibility evaluation and Dr. Bell’s December 23, 2004 remarks, rehabilitation specialist Jean Ann Kusel was assigned to complete the employee’s eligibility evaluation.  

The SCODDOT
 job description for Dental Hygienist was provided to Dr. Bell for his review.  Dr. Bell approved the job description, with modifications.  He noted, “Also works in awkward positions by leaning forward, turning and prying – Impossible to quantitate the effect on her spine from this positioning.”

Ms. Kusel completed the eligibility evaluation on February 16, 2005, finding the employee met the eligibility criteria for re-employment benefits under AS 23.30.041(e)(1), AS 23.30.041(e)(2), and AS 23.30.041(f)(1), (2), 
and (3).  In determining the employee met the criteria of AS 23.30.041(e)(1), Ms. Kusel noted that Dr. Bell approved the occupation with modifications.  She stated, “Since the law does not allow modifications to a DOT/SCODOT job description this job is considered “not approved” by the physician.
  In determining that permanent impairment was expected to satisfy the criteria of AS 23.30.041(f)(3), Ms. Kusel relied upon Dr. Bell’s opinion that the employee will have a permanent partial impairment due to the work related injury.  Ms. Kusel recommended the employee be found eligible for reemployment benefits.

On February 24, 2005, the employer informed the RBA that the employee’s claim was under controversion, and had been since January 7, 2005.  The employer requested that the RBA terminate the eligibility evaluation until compensability of her claim was fully addressed.

The employee responded to the employer’s request.  The employee argued there is no statutory authority to suspend or terminate an eligibility determination because of a controversion; and requested that the RBA reject the employer’s request and find the employee eligible.  The employee added, “Delay of the rehabilitation process greatly reduces the success of rehabilitation.”

On March 3, 2005, the RBA Designee requested that Liberty Northwest provide her with copies of notices of controversion in the employee’s file.  Kathy Schaumann of Liberty Northwest faxed to the RBA Designee a controversion notice dated November 11, 2004.  The RBA Designee then addressed the arguments of the employer and employee.  The RBA Designee found, based upon the November 11, 2004 controversion notice, that compensability was not controverted.  She requested that Ms. Kusel continue with the eligibility evaluation activities, finding that under Snell v. State of Alaska,
 because compensability was not controverted, the reemployment process should continue.

On March 4, 2005, the RBA Designee determined the employee was eligible for reemployment benefits based upon the rehabilitation specialist’s recommendations.  The RBA Designee stated:

Jean Ann Kusel reports that Dr. Bell has indicated that your predicted permanent physical capacity as are less than those required of a Dental Hygienist, your job at time of injury and during the 10 years prior to your injury, as that job is described in SCODRDOT.  Your employer is unable to offer alternative employment per AS 23.30.041(f)(1).  You have not received vocational rehabilitation for a previous workers’ compensation claim.  Finally, you have or are expected to have a permanent partial impairment at the time of medical stability.

On March 9, 2005, the employer requested that the RBA Designee reconsider her earlier finding and terminate the reemployment process until the compensability of the employee’s claim could be fully addressed.  The employer noted it had requested that the eligibility evaluation of the employee be terminated because the claim was under controversion since January 7, 2005.  Further, the employer argued that despite the January 7, 2005 controversion, the RBA Designee found the employer had not controverted the compensability of the employee’s claim and requested that Ms. Kusel continue the reemployment process under Snell.  The employer argued that Snell requires that a controversion notice specifically state that the injury did not occur within the course and scope of the employee’s employment with the employer, and the January 7, 2005 controversion notice did specifically state the employee’s current condition did not arise out of or in the course and scope of employment.  The employer attached a copy of the January 7, 2005 controversion notice to its request for reconsideration.

On March 14, 2005, the employee completed and filed a Reemployment Benefits Selection Form.  She indicated she wished to receive reemployment benefits and selected Loretta Curtis of Jill Friedman & Associates to develop her reemployment plan.

The employer filed its petition on March 16, 2005, for review or modification of the eligibility determination.  In addition, the employer requested a hearing under AS 23.30.110, and petitioned for a stay of reemployment benefits that may be due the employee pending the results of the hearing.

On March 21, 2005, the employee objected to the employer’s request that the RBA Designee terminate the eligibility evaluation because the claim is under controversion.  The employee requested the finding of eligibility stand.

The RBA Designee denied the employer’s request for reconsideration on March 29, 2005.  The RBA Designee stated:

You noted in your letter that the controversion notice of January 7, 2005, specifically states that 
Ms. McKinney’s current condition did not arise out of or in the course and scope of employment.  However, the controversion notice also states that Ms. McKinney “is not entitled to temporary total or partial disability benefits after the date of medical stability.”

After review of your controversion notice and your letter, I am denying your request for reconsideration.

III.
Parties’ Arguments
A. Employer’s Argument

The employer argues it was an abuse of discretion for the RBA Designee to find the employee eligible for reemployment benefits when the compensability of her claim was under controversion.  The employer argued that AS 23.30.041(c) and 8 AAC 45.510(b) require a finding that a claim is compensable before an eligibility evaluation can take place, and that the RBA Designee failed to make such a finding, which was contrary to law and constitutes an abuse of discretion.  

The employer argued that the facts of the instant case are similar to those found in Avessuk v. Arco Alaska, Inc.,
 a case in which the employer controverted the compensability of the employee’s claim.  The employer relies upon the Board’s finding in that case that the RBA had abused his discretion in determining the employee was eligible for reemployment benefits because the determination is only appropriate if the claim is determined to be compensable.  The employer argues, that in the instant case, until the employee’s claim is found to be compensable, she cannot be entitled to reemployment benefits, and the RBA Designee’s determination of eligibility constitutes an abuse of discretion.

The employer also argues that its controversion notice filed on January 7, 2005, specifically states the employer’s claim that the employee’s injury did not arise out of or in the course and scope of employment, and that based upon the January 7, 2005 controversion notice, there can be no dispute the employer controverted the compensability of the employee’s claim.  The employer relies upon Snell v. State of Alaska
 in which the Board found that for an employer to have a valid controversion for purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.  The employer asserts it satisfies the criteria established in Snell and, based upon the evidence there can be no dispute that the employer controverted the compensability of the employee’s claim.  In the alternative, the employer argues that even if the controversion was not laid out as artfully as it could have been, nonetheless, the employer’s intent was clear.  As such, the employer argues the RBA Designee should have denied the employee’s request for an eligibility evaluation, and failing to have done that, the RBA Designee should have refused to make a determination on the employee’s eligibility for reemployment benefits.

Prior to hearing, the Board requested that in their arguments the parties address the appropriate content of a controversion notice in order to invoke protections the employer is seeking under AS 23.30.041(c) and 8 AAC 45.510(b).  Additionally, the Board requested the parties provide the Board with the legal authorities upon which they relied.  The employer relied upon Snell v. State of Alaska
 and Avessuk v. Arco Alaska, Inc.
 


B.
Employee’s Arguments 

The employee argues that when an RBA’s eligibility determination is appealed, the Board merely has the authority to review the RBA’s decision and evidence that was not available cannot be admitted or considered by the Board.  The employee argues that the Board cannot substitute its judgment for that of the RBA; but can merely determine if the RBA or his designee abused her discretion.  If the RBA’s decision is supported by substantial evidence and the RBA correctly applied the law, the employee argues that under Hartman v. Municipality of Anchorage,
 the Board must affirm the RBA’s determination.

The employee argues that the employee has met every statutory requirement for eligibility for reemployment benefits under AS 23.30.041(e) and (f).  Further, the employee argues that Dr. Bell is the only physician who has submitted an opinion regarding the employee’s physical capacities to return to the job of dental hygienist as described in the SCODDOT job descriptions.  The employee argues that Liberty Northwest never submitted a doctor’s opinion of the SCODDOT job description of dental hygienist.  The employee argues that as required under AS 23.30.041(e), Dr. Bell reviewed the SCODDOT job description and determined the employee could not return to the position she held at the time of her injury.  The employee argued that Dr. Bell’s opinion is substantial evidence supporting the RBA’s determination.  

Arguing that adequate evidence to support the RBA Designee’s decision exists in this matter, and that the employer failed to present additional evidence for the Board’s consideration that was not available to the RBA Designee, the employee asserts the RBA Designee not only made the correct decision, but made the only decision possible under the circumstances of this case.  The employee argues that the medical opinion relied upon by the employer is not what is required by the Act, since it does not mention consideration of the SCODDOT job description for dental hygienist. 

The employee relies upon the Alaska Supreme Court decision in Yahara v. Constuction & Rigging,
 which held that under the express language of AS 23.30.041(e), medical evidence of eligibility must satisfy three requirements: (1) the evidence must take the form of prediction; (2) the person making the prediction must be a physician; and (3) the prediction must compare the physical demands of the employee’s job with the employee’s physical capacities.  The employee argues Dr. Bell’s report of December 23, 2004 specifically predicts the employee will have a permanent partial impairment, satisfying prongs one and two of the Yahara requirements.  Further the employee argues that the third prong of the requirements is satisfied by Dr. Bell’s February 4, 2005 review of the SCODDOT job description for Dental Hygienist.  The employee asserts that no other physician has reviewed the SCODDOT.

With regard to the employer’s petition for a stay of any and all reemployment benefits that may be due the employee until a hearing under AS 23.30.110 is held, the employee argues there is no statutory authority to suspend or terminate reemployment benefits.  The employee argues that the only remedies that are available are those provided by statute; and that anything that is not provided by statute must be understood as an exclusion, relying on Croft v. Pan Alaska Trucking, Inc.
  

The employee argues that the legislature has specified when an injured worker is entitled to reemployment benefits, that the employee has met these standards, and despite the employer’s appeal, there is no statutory provision authorizing a stay.  The employee argues that, as in the Pan Alaska Trucking, Inc. case, the only remedy the employer has is to recover any overpayment from future benefits paid to the employee.

The employee argues that the legislative intent of AS 23.20.041 is for the reemployment process to move quickly; and that no authority exists to halt the reemployment process because it only works if it moves along quickly.  The employee argues that a stay would be contrary to and frustrate that legitimate legislative intent.  

The employee, focusing upon the request made by the Board prior to hearing, argued that if the Board looks to the sufficiency of the employer’s controvesion notice, it will find the employee’s claim was not controverted on the basis of the employer’s belief that the employee’s injury did not arise out of the course and scope of her employment with the employer.  The employee pointed to the controversion notices filed by the employer.  The employee argued that the employer never controverted all benefits on the basis that the injury did not arise out of the course of employment, because if it had, Box 13 All Benefits Controverted (Denied) would have been marked.  The employee argued that the employer never marked Box 13 on either the November 11, 2004 controversion, or the January 7, 2005 controversion, which the employer relies upon in its arguments.  The employee argues that the employer’s failure to specifically controvert reemployment benefits is confusing at best, if not a total waiver.  The employee argues that the cases all require that if the employer is going to controvert benefits to bring the rehabilitation process to a halt, the controversion notice must clearly dispute compensability, and that the employer does not do that in the instant case.  The employee provided the Board with a Supplemental List of Board Decisions and Orders citing the following cases:

1.  Kinn v. Norcon, Inc., AWCB Decision No. 99-0041 (March 1, 1999).

“Based on all the evidence in the record, we find the RBA Designee did not abuse her discretion.  We find Employee meets the requirements of subsection 41 to be eligible for reemployment benefits.  We find compensability is not clearly disputed.”

2.  Snell v. State of Alaska, AWCB Decision No. 02-0192 (September 20, 2002).

“We find this interpretation of the regulation prevents a non-statutory burden, otherwise placed on the RBA, to review and interpret the meaning of various medical reports, pleadings and documents submitted by the parties regarding eligibility requests.”

3. Corneliussen v. Nabors Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003).

“We parenthetically note that the RBA does not have the statutory authority to determine the compensability of injuries to specific body parts, nor the degree of impairment or disability of those body parts.  We find that the type of injury parsing and evaluation being urged by the employer is simply beyond the scope of the RBA’s authority.”

The employer distinguished the Avessuk case by arguing in that case the employer accepted the claim, started paying benefits, then found a written report in the file upon which to base its controversion, and ultimately controverted all benefits under AS 23.30.022 based on a false statement by an employee on his pre-employment health questionnaire.  The employee argues that “attitude” by the employer does not exist in this case.  

Further, the employee argues the employer’s position in this case is inconsistent as evidenced by the fact the employee requested a SIME, and the employer agreed.  The employee argues that a SIME is a benefit to an injured worker, so how could anyone believe that the employer was controverting the employee’s entire claim.  Further, the employee argues that it is only if an employee has an injury arising from the course and scope employment that the employee is entitled to a SIME.  

The employee argues that the employer’s position in this case is so confusing that the RBA Designee was completely correct in adopting Snell and finding compensability was not controverted.  The employee argues that the RBA Designee made her determination based upon the complete record, and because the RBA Designee cannot be expected to parse out and evaluate the compensability of the employee’s claim, as that is beyond the RBA Designee’s authority, the RBA Designee did not abuse her discretion.  The employee asserts that based upon the record as a whole, the RBA Designee’s decision was the correct and only decision that could be made.

Finally, the employee argues that if the Board believes this matter should be determined by the Court, the burden should not be placed upon the employee, but rather the burden should be placed upon the employer to go forward with an appeal and seek injunctive relief.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Reemployment Benefits


A.
Standard of Review

If the criteria of AS 23.30.041 (c) are met, the RBA is required to refer the employee to a rehabilitation specialist for an evaluation.  That subsection of the statute does not explicitly discuss the mechanism for parties to challenge that referral,
 but AS 23.30.041(d) provides a right to request a hearing to review RBA eligibility determinations.  The Board has interpreted the review provision of AS 23.30.041(d) to apply not only to eligibility determinations, but other aspects of the eligibility process including the referral to a rehabilitation specialist.
  In accord with AS 23.30.041(d), the Board will uphold the RBA referral decision and the eligibility determination absent an abuse of discretion.

Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  The Board also considers an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
  In the Alaska Administrative Procedure Act, the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  AS 44.62.570 contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

On appeal to the courts, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in its review of an RBA determination.  Applying a substantial evidence standard, the Alaska Supreme Court held a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

To aid the Board’s responsibility to determine whether an abuse of discretion has taken place, the Board may allow additional evidence into the record at the review hearing.  This practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, the Board reviews it, and the evidence before the RBA Designee, to assess whether the RBA Designee’s decision was supported by substantial evidence and therefore reasonable.  In the instant case, the parties entered no additional evidence into the record at the hearing.  Therefore, the Board must determine, based only upon a review of the evidence before the RBA Designee, if the RBA Designee’s decision was supported by substantial evidence.
  If, in light of all the evidence, the Board finds the RBA Designee’s decision is not supported by substantial evidence, the Board will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the evidence.


B.
Referral of Employee for an Eligibility Evaluation

AS 23.30.041(c) provides, in pertinent part, as follows:

If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. . . .

AS 23.30.041(c) requires a compensable injury; a possibility that the injury may permanently preclude the employee from returning to her occupation at the time of injury; a request by the employee for an eligibility evaluation within 90 days after the employee gives the employer notice of the injury; and if the request is not provided within 90 days of notice, a determination by the RBA that the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request.  

8 AAC 45.510(b) provides additional guidance to the RBA when considering an employee’s written request for an eligibility evaluation.  It states:

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with . . .

(2)  a physician’s prediction that the injury may permanently preclude the employee from returning to the job at time of injury.

Pursuant to 8 AAC 45.510(b), the RBA considers a request for an eligibility evaluation only if the compensability of the injury has not been controverted; and if the request is submitted with an explanation of unusual and extenuating circumstances, if needed; and a physician’s prediction that the injury may permanently preclude the employee form returning to her job at the time of injury.

In the instant case, the employer argues that it was an abuse of discretion for the RBA Designee to find the employee eligible for reemployment benefits when the compensability of the employee’s claim was under controversion.  The employer asserts that AS 23.30.041(c) and 8 AAC 45.510(b) require a finding that a claim is compensable before an eligibility evaluation can take place and the RBA Designee’s failure to make a finding regarding compensability of the employee’s claim constitutes an abuse of discretion.  The employer argues that the RBA Designee should have denied the employee’s request for an eligibility evaluation, and having failed to do that, the RBA Designee should have refused to make a determination regarding the employee’s eligibility for reemployment benefits.

The Board finds the employer could have filed a petition for review of the RBA Designee’s referral of the employee’s claim for an eligibility evaluation, but did not.  However, considering the employer’s arguments, the Board shall first address if the RBA Designee abused her discretion in referring the employee for an eligibility evaluation.  When being referred for an eligibility evaluation, the employee stands at the initial stage in the reemployment process.  Whether the employee will be found eligible for reemployment benefits is not yet a question.  The Board has long held there is a lower threshold to begin the reemployment process with an eligibility evaluation, than to actually be found eligible for reemployment benefits.

The Board finds the employee timely filed her written request for an eligibility evaluation for reemployment benefits on April 30, 2004.  The Board finds the request was not accompanied by a prediction from a physician that the injury may permanently preclude her from returning to the job at time of injury.  The Board finds Dr. Bell made such a prediction on December 23, 2004, and his prediction was filed with the RBA Designee on January 4, 2005.  

The Board finds the RBA Designee determined compensability of the employee’s claim was not controverted.  In making this determination, the Board finds the RBA Designee looked to the November 11, 2004 controversion notice, which controverted TTD, TPD, PPI, medical benefits and reemployment benefits after October 23, 2004 based upon Dr. Leadbetter’s EME report.  The Board finds the RBA Designee found, under Snell, that compensability was not controverted on the basis of course and scope, and therefore the reemployment process should continue.  

Pursuant to Snell, for purposes of AS 23.30.041(c) and 8 AAC 45.510(b), a controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.
  In reviewing the RBA Designee’s decision with regard to the November 11, 2004 controversion, the Board finds the RBA Designee did not abuse her discretion.  The November 11, 2004 controversion does not specifically state the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.

The employer then argued that the RBA Designee should have looked instead to its January 7, 2005 controversion notice, which does specifically state that the employee’s “current condition did not arise out of or in the course and scope of employment.”  The RBA Designee found that although the employer’s January 7, 2005 controversion notice specifically states the employee’s condition did not arise out of or in the course and scope of employment, it also stated the employee “is not entitled to temporary total or partial disability benefits after the date of medical stability.”  The Board finds the employer’s January 7, 2005 controversion notice did not include reemployment benefits as a specific benefit controverted.  The Board finds the RBA Designee interpreted the employer’s January 7, 2005 controversion notice on the basis of a course and scope argument to apply only to the employer’s controversion of temporary or partial disability benefits after the date of medical stability, and not to compensability of the claim.  Further, the Board finds the employer did not mark Box 13 All Benefits Denied on the controversion notice, and Box 14 Reason – All Benefits Controverted (Denied) was completed with “N/A.”  

The Board finds to challenge course and scope for all benefits, the employer should mark Box 13 All Benefits Denied.  Turning to the present case, the Board finds it was not an abuse of discretion on the part of the RBA Designee to find only temporary total or partial disability benefits had been controverted with a course and scope challenge on January 7, 2005.

The Board finds in the instant case that it was not an abuse of discretion for the RBA Designee to refer the employee for a reemployment benefits eligibility evaluation.


B.
Eligibility for Reemployment Benefits

The employer argues that the Board should overturn the RBA Designee’s determination that the employee is eligible for reemployment benefits as an abuse of discretion.  In reliance upon AS 23.30.041(c) and 
8 AAC 45.510(b), the employer contends the RBA Designee abused her discretion because the employer denied compensability of the employee’s claims.  Under AS 23.30.041(d), the Board must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  

AS 23.30.041 provides, in part:

(e)  An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .

(f)  An employee is not eligible for reemployment benefits if . . .

(1) the employer offers employment within the employee’s predicted post-injury physical capacities . . . 

(2) the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or

(3) at the time of medical stability no permanent impairment is identified or expected.


The Board has consistently found there must be a compensable injury for the employee to be eligible for reemployment benefits, and has long favored the policy of requiring an employer to file a controversion to support a defense of work-relatedness.  The Board has found this requirement does not impose an unreasonable burden on employers because the presumption of compensability applies to claims for reemployment benefits, and a denial of benefits must be supported by substantial evidence.
  The same quantum of evidence to deny reemployment benefits would therefore support a good faith controversion.  This practice has also been found to sufficiently protect the employee, as a controversion notice filed for the sole purpose of interfering with reemployment benefits invokes the possibility of criminal sanctions under AS 23.30.250(a).

In Kinn v. Norcon, Inc.,
 the Board found “a policy of requiring an employer to have a controversion asserting non work-relatedness as a defense in place in order to contest reemployment benefits will tend to diminish the number of appeals taken from RBA decisions.”  The Board also found this practice eases the burden otherwise placed on the RBA to review and interpret the meaning of various pleadings and documents, and reduces the time required to decide eligibility.

In the instant case, the employer initially accepted compensability of the employee’s February 25, 2004 repetitive motion injury to her neck and right upper extremities.  The Board finds it was only after Dr. Leadbetter’s EME report stated the employee’s condition was not related to an injury dating back to March 2, 2004, and was not a temporary aggravation of a pre-existing condition that the employer filed its November 11, 2004 controversion notice.  The Board finds the employer’s November 11, 2004 controversion notice did not raise the defense that the employee’s injury did not arise out of or in the course and scope of the employee’s employment with the employer.  Further, the Board finds the employee provided the RBA with Dr. Bell’s December 23, 2004 remarks that the employee will have a permanent partial impairment and be unable to return to a position as dental hygienist on January 4, 2005.  The Board finds it was not until after the employer received this information that it filed the January 7, 2005 controversion.  The Board finds the RBA Designee interpreted the January 7, 2005 defense that the employee’s condition did not arise out of or in the course and scope of employment to apply only to temporary total or partial disability benefits after the date of medical stability.  The Board finds the January 7, 2005 controversion notice upon which the employer relies is confusing, at best.  The Board finds the employer, at hearing, agreed the January 7, 2005 controversion notice was not laid out as artfully as it could have been.  The Board finds that while the January 7, 2005 controversion challenged course and scope for purposes of temporary total or partial disability benefits, this defense is applicable only after the date of medical stability, and does not suggest that the employee’s condition did not arise out of or in the course and scope of the employee’s employment with the employer.  

Having found that the employer’s controversion does not challenge course and scope, the Board shall consider if the RBA Designee abused her discretion in finding the employee eligible for reemployment benefits.  

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Board finds the December 23, 2004 remarks of the employee’s treating physician, Dr. Bell, indicates the employee will suffer a permanent partial impairment from her injury and will be unable to return to her position as a dental hygienist.  The Board finds Dr. Bell’s opinion provides substantial evidence supporting the RBA Designee’s determination.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.  

Although the employer points to the contrary medical opinion of Dr. Leadbetter concerning the issue of permanent impairment and the employee’s ability to return to the position of dental hygienist, the Board can find no evidence that Dr. Bell’s findings are not substantial evidence that the employee has a permanent impairment and will be unable to return to her position as a dental hygienist.  In Yahara v. Construction & Rigging, Inc.,
 the court held the Board properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA can choose which physician's opinion to rely upon in making an eligibility determination.  Accordingly, the Board must find the RBA Designee relied on substantial evidence in making her eligibility determination.

The Board notes, had we interpreted some of the evidence in the opinion of Dr. Leadbetter to rebut the presumption, we find the preponderance of the available medical record shows that Dr. Bell has provided substantial evidence the employee suffers a permanent impairment and is unable to return to the position of dental hygienist.  The Board finds the RBA Designee arrived at her determination by weighing the reports and recommendations of Dr. Bell and Dr. Leadbetter.  We find the RBA Designee exercised her discretion and determined that between Dr. Bell and Dr. Leadbetter, she relied upon Dr. Bell’s opinion.  The Board finds based upon the RBA Designee’s reliance upon Dr. Bell’s December 23, 2004 prediction that the employee would have a permanent partial impairment and was unable to return to the position she held at the time of injury, the RBA Designee determined the employee is eligible for reemployment benefits.  The Board finds Dr. Bell reviewed the SCODDOT job description for Dental Hygienist in determining the employee did not possess the physical capacity to return to the position of Dental Hygienist as described in the SCODDOT.  Further, the Board finds that Dr. Leadbetter did not review the SCODDOT job description of Dental Hygienist, but rather made a blanket statement that there was no reasonable medical explanation for the employee’s condition.  The Board finds Dr. Leadbetter’s opinion fails to provide either an alternative explanation for the employee’s condition, or directly eliminate any reasonable possibility the employee’s work with the employer was a substantial factor in causing her current disability.  

Accordingly, the Board concludes that the RBA Designee did not abuse her discretion in making this eligibility determination, that her determination is supported by substantial evidence, and there is no basis on which to overturn the RBA Designee’s finding that the employee is eligible for reemployment benefits.  The Board concludes under AS 23.30.041(d) we must affirm the RBA Designee’s determination.  The Board will deny the employer’s appeal.


C.
Suspension of Reemployment Benefits Until Compensability of the Employee’s Claim is Resolved

The employer argues that should the Board find the employee eligible for reemployment benefits, it should stay those benefits until after completion of the second independent medical evaluation.  

The reemployment benefits process and procedure are provided for in AS 23.30.041.  The Board finds that the employee, pursuant to AS 23.30.041(g) completed and filed a Reemployment Benefits Selection Form indicating the Rehabilitation Specialist she selected to develop her reemployment plan.  AS 23.30.041(h) requires that within 90 days after the rehabilitation specialist’s selection, the reemployment plan must be formulated and approved.  

AS 23.30.041 provides timeframes and deadlines for compliance with the process and procedures for reemployment benefits claims.  This statute does not provide for a mechanism by which the Board can stay or suspend reemployment benefits until compensability of the claim is resolved.  Accordingly, the Board will not suspend or stay the employee’s reemployment benefits.

II.
Attorney Fees and Costs

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employee’s attorney has successfully obtained a benefit for the employee.  Specifically, we find the employer appealed a finding of the employee’s eligibility for reemployment benefits and resisted providing reemployment benefits to the employee; and the employee’s attorney effectively opposed the appeal.  The Board concludes we may award attorney's fees under subsection 
AS 23.30.145(b).  

The employee submitted affidavits of itemized attorney fees at $300.00 an hour, and paralegal fees at $100.00 an hour.  The employer objects to the employee’s affidavit of attorney fees and costs, contending, that the $300.00 per hour billing rate is too high, and that some of the itemizations are for legal work unrelated to the issue presented at hearing.  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

Turning to the present case, the Board finds Mr. Croft’s involvement in this case substantially assisted in the recovery of reemployment benefits for the employee.  The Board finds based upon the unusual procedure exercised by the employer, and the confusing nature of the controversion notice upon which the employer relied, that the issue before the Board was more complicated than a typical appeal of an RBA determination.  The Board finds Mr. Croft’s representation of the employee was instrumental in bringing to light the flaws in the employer’s controversion and exhibiting the RBA Designee did not abuse her discretion.  Additionally, the Board finds reemployment benefits to be a very valuable, considerable benefit to the employee.  We find 
Mr. Croft was a strong and effective advocate for his client.  His briefs and presentation of the employee’s position were detailed, thorough, and of great assistance to the Board.  The Board finds Attorney Croft did additional research, prepared and submitted the results of that research based upon a pre-hearing request made by the Board.  Accordingly, the Board concludes the employee is entitled to receive payment of her attorney fees, as well as her costs for obtaining this benefit.
  

The Board finds the hourly attorney fee of $300.00, and the hourly paralegal assistant costs are reasonable under Abood and Wise.  The employer argues that the hourly attorney fee claimed by the employee is excessive for the Alaska market when compared to the rates of other comparable attorneys.  Additionally, the employer argues that at most hearings Mr. Croft is awarded a much lower rate of attorney’s fees.  The Board finds the employer’s arguments without merit and contrary to the Board’s obligation to consider each claim for actual attorney fees on its own merits.  The Board finds Mr. Croft sets a high standard, which comparable attorneys in the Alaska market strive to achieve.  Further, the Board finds the hourly attorney fee awarded to Mr. Croft’s clients from 2000 through 2004 was $250.00 per hour.
  The Board finds practice in the workers’ compensation forum to be contingent upon prevailing on issues presented to the Board.  The Board takes administrative notice that Mr. Croft has practiced in the specialized area of workers' compensation law for many years.  The Board finds Mr. Croft, especially, will often take extremely difficult cases, or cases of first impression.  Accordingly, in light of Attorney Croft's long-standing expertise and extensive experience, the extraordinary job he performed for the employee in this case, and the contingent nature of workers' compensation practice, we find $300.00 per hour to be a reasonable hourly rate for Mr. Croft in this matter.  

The Board has considered the employer’s objection that some of the itemized attorney hours and itemized paralegal assistant hours were expended on issues not considered in this decision.  We find the employer’s objections are sound.  The Board shall order the employee to provide the Board with an itemized affidavit of fees and costs containing only those fees and costs related to the issue before the Board.  The Board shall retain jurisdiction over this matter to compute the employee’s award of attorney’s fees and costs.


ORDER

1. The employer’s appeal is denied and dismissed.  The Reemployment Benefits Administrator Designee’s 
March 4, 2005 determination finding the employee eligible for reemployment benefits is affirmed under 
AS 23.30.041(d).

2. The employee shall provide the Board with an itemized affidavit of attorney fees and costs reflecting the attorney time and costs expended on this matter within 30 days from the date of issuance of this order.

3. The Board shall retain jurisdiction over the employee’s claim for attorney fees and costs.

Dated at Anchorage, Alaska on May 13,  2005.
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