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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DOMINIC B. BASS, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

KIEWIT CONSTRUCTION CO.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200406897
        AWCB Decision No.  05-0134

         Filed with AWCB Anchorage, Alaska

         on May 18, 2005


On April 20, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s appeal of the Reemployment Benefits Administrator’s (“RBA”) Designee’s determination finding the employee eligible for reemployment benefits.  Attorney Robert Rehbock represented the employee.  Attorney Richard Wagg represented the employer and insurer (“employer”).  At the conclusion of the hearing the record was held open for Mr. Rehbock to submit Alaska Workers’ Compensation Board’s decisions and orders for the Board’s review.  Mr. Rehbock submitted the decisions on April 21, 2005.  The record closed when the Board next met on April 26, 2005.


ISSUES
Did the RBA Designee abuse her discretion by finding the employee eligible for reemployment benefits in her determination of March 21, 2004?


SUMMARY OF THE EVIDENCE
The employee was injured in the course and scope of his employment on June 9, 2004.
  While lifting heavy objects, the employee strained the right side of his back.
  The employee ultimately came under the care of 
J. Michael James, M.D. of the Alaska Spine Institute.  Dr. James treated the employee with an epidural steroid injection on July 28, 2004 and a medial branch block on September 8, 2004.
  Alaska Spine Institute Physical Therapy and Rehabilitation provided the employee physical therapy.  When the employee did not improve with conservative measures, epidural steroid injection or medical branch block, Dr. James determined it was reasonable to proceed with a discogram.
  

The employer accepted the compensability of the employer’s injury, and provided temporary total disability (“TTD”) benefits and medical benefits, under the Alaska Workers’ Compensation Act.

On June 24, 2004, the employee timely filed his request for eligibility evaluation for reemployment benefits.
  The employee was notified that in order to proceed with his request, a medical report from his physician, which predicted that his injury may permanently prevent the employee from returning to his job at the time of injury, was needed and no further action would be taken upon his request until the information was received.

On November 12, 2004, Dr. James opined the employee had incurred a ratable permanent partial impairment (“PPI”) above and beyond his prior existing impairment, per the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, 1st Printing.  In addition, Dr. James opined that the employee did not have the physical capacities to complete the job duties described in the DOT description for Construction Worker II, due to his June 2004 injury while working for the employer.

On November 29, 2004, Dr. James performed a provocative discogram under fluoroscopic guidance at left L2-3, left L3-4, and left L5-S1.  The results were positive at left L4-5, partially positive at left L5-S1, and negative at left L2-3 and left L3-4.
  A post-discogram MRI
 of the employee’s lumbar spine was taken on November 29, 2005.  It revealed annular tears at the lowest three levels, L3-4, L4-5, and L5-S1.

On December 6, 2004, the employee was directed to discontinue physical therapy.
  Upon review of the discography results and post discography MRI, Dr. James recommended an IDET
 at L4-L5 and nucleoplasty at 
L5-S1.

On January 13, 2005, Elisa Hitchcock of Northern Rehabilitation Services was assigned as the rehabilitation specialist to complete the employee’s eligibility evaluation for reemployment benefits.

At the employer’s request, John W. Swanson, M.D., Orthopedic Surgeon, of Impartial Medical Opinions, Inc., conducted an employer’s medical evaluation (“EME”) on January 10, 2005.  His report was filed with the Board on January 27, 2005.  Dr. Swanson’s impression was as follows:

1. Pre-existing spondylosis of the lumbrosacral spine consisting of arthritis of the facet joints and degenerative disc disease.

2. Lumbar strain, 06/09/04, resolved.

3. Pre-existing cervical spondylosis.

4. Evidence of symptom magnification with probable secondary gain.

Dr. Swanson opined the employee did not fully cooperate with the history based upon the fact the employee minimized abnormalities and degree of difficulty he suffered with his 1996 low back injury, mentioned only one motor vehicle accident despite the fact medical records revealed he was involved in three.  Dr. Swanson opined the physical examination was compromised by the presence of symptom magnification with probable secondary gain, identified through positive Waddell’s rotation tests.  Dr. Swanson noted non-anatomic responses to physical testing he opined were indicative of symptom magnification.

Dr. Swanson opined the employee had a lumbar strain on June 9, 2004, but that it was resolved, stable and without impairment.  He indicated the employee’s current pain is due to the employee’s pre-existing spondylosis; and opined, based upon English studies, that between the time of the employee’s injury and the time of examination, the employee’s spondylosis worsened by two to three percent, absent any lumbar strain.  Dr. Swanson further opined that the employee’s lumbar strain of June 9, 2004 “must be resolved, stable, and without impairment now seven months post injury based on the orthopedic basic science and animal model studies of these injuries.”

With regard to the employee’s lumbar strain, Dr. Swanson opined the employee was at his pre-injury status, that no further evaluation or treatment was necessary, and that the employee had “the capacity without significant risk of returning to work activities if he so chooses related to the lumbar strain.”
  Dr. Swanson indicated, however, with regard to the employee’s pre-existing spondylosis of the lumbosacral spine, the employee should be restricted to no lifting over 35 pounds or over 20 pounds repetitiously.
  

Dr. Swanson opined that an IDET procedure at any level was inappropriate.  Dr. Swanson noted that IDET procedures have not been demonstrated on controlled trials to be any better than placebo and, therefore, are not indicated for treating any type of disc abnormalities.
  Dr. Swanson opined that disc bulges occur in 50 percent of asymptomatic individuals undergoing MRI scans.  Further, Dr. Swanson opined that a nucleoplasty at L5-S1 is not appropriate medical treatment.  He stated that there have been no controlled trials indicating that nucleoplasty is better than placebo and, therefore, it is not indicated.  Further, Dr. Swanson opined that the employee’s abnormalities noted at L5-S1 consisting of a high-intensity zone and disc bulging are normal findings in asymptomatic individuals of the employee’s age.  Dr. Swanson opined that this indicates the employee’s findings are not associated with acute pain and are merely incidental aging findings on the MRI scans.  He did indicate that some individuals with MRI findings similar to those of the employee get better and become less symptomatic in their lumbar spine, some stay the same, and some become more symptomatic.  Ultimately, Dr. Swanson expressed his belief that there is no correlation between the employee’s MRI findings and his symptoms.

When asked if the employee met the definition of medical stability under the Alaska Workers’ Compensation Law, Dr. Swanson opined that there can be no further objective measurable improvement since the biochemical and cellular response to the employee's injury, which is what is produced by the lumbar strain, is resolved.  He stated at this stage there is nothing further to improve.

Dr. Swanson opined that since the lumbar strain is resolved, stable, and without impairment, there is no impairment due to the work injury of June 9, 2004, based upon the lumbar strain.  He opined that according to the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, the employee's impairment is zero percent.

Dr. Swanson opined, with regard to the lumbar strain, the employee was physically capable of performing his regular duties as a Construction Worker II.  However, he noted that due to the employee’s “underlying spondylosis consisting of arthritis of the facet joints and degenerative disc disease, the examinee is unable to perform his regular work activities, and should be limited to no lifting over 35 pounds or over 20 pounds repetitiously,” and will not be able to ever return to a Construction Worker II position.
  Further, he opined the employee has a permanent impairment related to his pre-existing arthritic spondylosis of the lumbosacral spine.

Dr. Swanson opined the employee has the ability to perform the job duties in the DOT Description for a Medical Assistant.

On January 19, 2005, based upon the January 10, 2005 EME report of Dr. Swanson, the employer controverted all benefits, stating, “Injured worker has reached his pre-injury status and has achieved medical stability.  No further medical treatment is required due to his work injury.  He has no permanent impairment and may return to work.”

On February 9, 2005, Dr. James followed up with the employee.  He reviewed the DOT descriptions for Carpenter-Labor Supervisor, Construction Worker I, Winch Driver, Industrial Truck Operator, Operating Engineer, and Construction Worker II.  For the Carpenter-Labor Supervisor description, Dr. James noted the employee was limited to standing for one to two hours, and did not approve the position; nor did he approve the positions of Construction Worker I, Winch Driver, Industrial Truck Operator, Operating Engineer, or Construction Worker II.

Dr. James indicated the employee’s problem dates back to June 9, 2004, when heavy lifting initiated the onset of right low back and lower extremity pain.  His impression continued to be discogenic back pain at L4-L5 and L5-S1, with an annular tear at L5-S1, and disc protrusion at L5-S1.  Dr. James recommended a nucleoplasty at L5-S1 and IDET at L4-L5 based upon the results of the employee’s discogram and MRI.

On February 15, 2005, the employer filed an additional controversion notice controverting specific benefits.  The specific benefits controverted are temporary total disability (“TTD”) benefits from June 9, 2004 through June 16, 2004, and from January 10, 2005 and continuing; permanent partial impairment (“PPI”) benefits; medical benefits for medical costs which are unnecessary, unreasonable and/or unrelated to the employee’s injury of June 9, 2004; and transportation costs which are unnecessary, unreasonable and/or unrelated to the employee’s injury of June 9, 2004.  The employer based the controversion upon Dr. Swanson’s January 10, 2005 EME report, stating:

Employee’s injury or illness stems from a long-standing preexisting condition.

Employer and its carrier rely upon the opinion of Dr. John Swanson dated 1/10/05 that indicates the employee's work injury is resolved, medically stable, requires no further treatment and that the employee has sustained no permanent impairment as result of the work injury.  He opines that any symptoms that the employee may currently have are a result of a pre-existing condition.  He also indicates that, with regards to the work injury of 06/09/04, the employee is physically capable of performing his duties for which he was employed at the time of injury.  Any work restrictions that are placed upon the employee are due to his pre-existing condition and not the work injury of 06/09/04.

The rehabilitation specialist in making an eligibility determination found the following:

1. Dr. James has not released Mr. Bass to return to his job at the time of injury.

2. Dr. James has not released Mr. Bass to return to any of the work he has held in his previous ten-year work history.

3. NRS contacted Jamie at Kiewit Construction to learn that there is no current offer of alternative employment.

4. Mr. Bass’ physician, Dr. James has indicated in correspondence of 11/12/04 that he anticipates Mr. Bass will incur a ratable permanent impairment per AMA Guides above and beyond his prior existing impairment.  However, Dr. Swanson states that there is no additional permanent impairment as this is an aggravation to a pre-existing condition.

5. Mr. Bass has been found eligible for retraining benefits and participated in a retraining process the vocational retraining plan drafted in 1998.  However in 1998, all parties came to an agreement regarding this vocational plan and a Compromise and Release (C&R) was agreed upon by the Workers’ Compensation Division.  Furthermore, Mr. Bass states he was released to return to full duty by Dr. Kilkenny in 1999.

Based on this information, the rehabilitation specialist recommended that the employee be found eligible for reemployment benefits.

Upon receipt of a copy of the reemployment benefits eligibility evaluation report, the employer filed an objection to the rehabilitation specialist’s recommendation that the employee be found eligible for reemployment benefits, and requested that the RBA find the employee ineligible.  The employer based its objection on Dr. Swanson's determination that the employee had no PPI and, as such, argued that under AS 23.30.041(f)(3) the employee was not eligible for reemployment benefits.

On March 21, 2005, RBA Designee Mickey Andrews determined the employee was eligible for reemployment benefits relying upon the evaluating rehabilitation specialist’s recommendations.  The RBA Designee based her determination upon the following:

Elisa Hitchcock reports that Dr. James has indicated that your predicted permanent physical capacities are less than those required of your job at time of injury and of jobs you held in the 10 years prior to your injury.  Your employer is unable to offer alternative employment per 
AS 23.30.041(f)(1).  You received some vocational rehabilitation for a previous injury but it is unknown whether you completed the plan following Compromise & Release and you were released to return to work full duty in 1999.  Dr. James has stated that you are expected to have a permanent partial impairment at the time of medical stability.

Other:  The employer’s physician, Dr. Swanson, does not agree with Dr. James and has indicated that you do not and are not expected to have a permanent partial impairment at the time of medical stability.  I have elected to rely on Dr. James, your treating physician, opinion reporting permanent partial impairment in making my determination of eligibility for reemployment benefits.

The employer timely filed an appeal of the RBA Designee’s determination on March 29, 2005.  

The parties filed a joint SIME Form, agreeing to a second independent medical evaluation.
  The employer executed the SIME Form on February 17, 2005.  The employee executed the SIME Form on April 5, 2005.  

At hearing, the employee testified that on January 10, 2005, the day of the EME, he could not get out of bed.  He testified that his appointment with Dr. Swanson lasted a mere 37 minutes.  The employee testified that Dr. James has been treating him for months.

The employer argues that the RBA Designee abused her discretion because although she noted conflicting opinions between the employee’s and the employer’s physicians, she did not explain why she relied upon one opinion over the other.  The employer argues that under Rydwell v. Anchorage School District,
 the employee is not eligible for reemployment benefits because he does not have a PPI; that under AS 23.30.041, an employee must have a PPI rating in order to be eligible for benefits; and currently the employee has only a prediction of a PPI from Dr. James.

The employer argues that the RBA Designee abused her discretion because her determination of eligibility for reemployment benefits was made arbitrarily.  The employer argues that the RBA Designee ignored Dr. Swanson’s finding that the employee was medically stable and has a zero percent PPI rating.  The employer argues that because the RBA Designee relied upon Dr. James’ “check the box” opinion, her determination is not supported by substantial evidence, and is arbitrary and capricious.  Additionally, the employer argues that because the compensability of the claim is in dispute, it was premature for the RBA Designee to make a determination regarding eligibility for reemployment benefits before the Board determines compensability.  The employer relies upon Duran v. University of Alaska (Fairbanks),
 to support these arguments.

The employer argues that the Board is required to set forth the basis for its findings.  The employer argues that because the RBA Designee does not explain why she chose to rely on Dr. James instead of Dr. Swanson her determination is arbitrary and capricious, and the Board should find she abused her discretion.

The employer argues the RBA Designee made a determination regarding compensability and that she does not have that power.  In reliance upon Christensen v. Hope Community Resources, Inc.,
 the employer argues it is appropriate for the Board to reverse the RBA Designee’s decision, remand the determination to the RBA Designee, and order that the determination be held in abeyance until completion of the second independent medical evaluation and resolution of the underlying disputes by the Board.

The employee argues that AS 23.30.041 clearly and strictly provides that the Board may only review an RBA Designee’s determination for an abuse of discretion, and the Board may not reweigh the evidence.  The employee points to Cowan v. Wal-Mart,
 which upholds Yahara v. Construction & Rigging,
 for the legal propositions that as long as there is a single piece of evidence from which a person could reasonably conclude the employee is entitled to reemployment benefits, there is not legal basis to overturn the RBA Designee’s determination; and where the RBA Designee is faced with conflicting medical opinions, each of which may constitute substantial evidence, and chooses one opinion over another, the RBA Designee’s decision must be affirmed.  The employee argues that in this case, the RBA Designee made a determination according to substantial evidence, and decided the weight to give the differing opinions.  Further, the employee argued that the whole point of providing the RBA Designee with discretion is to allow her to exercise it based upon her expertise in the reemployment program.  The employee argues that an abuse of discretion review does not allow the Board to reweigh the considerations the RBA Designee undertook to make her determination.  

The employee asserts that the RBA Designee relied upon substantial evidence that the employee will have a PPI due to the June 9, 2004 work injury and will be unable to perform his job at the time of injury or any of those jobs he performed in the previous 10 years.  The employee argues that a reasonable person can rely upon Dr. James’ opinion and it is therefore substantial evidence.

The employee argues that the cases cited by the employer are distinguishable from the case before the Board.  The employee points out that in both cases, Christensen and Duran, on the face of the record, the employer showed and the Board found there was not find substantial evidence to support the findings of the RBA.  The employee emphasized that in the Christensen case, the physician incorrectly used the AMA Guides; and that is not an issue in the present case because Dr. James has not found the employee to be medically stable and, therefore, a rating under the AMA Guides is premature.  The employee argues that in this case, the employer has not stated one thing 
Dr. James did wrong in predicting the employee will have a PPI.

Additionally, the employee argues that because substantial evidence supports the RBA Designee’s determination, and the employer did not introduce any new evidence for consideration by the Board, it is required that the reemployment process continue.  The employee concedes that under Rydwell
 and Snider v. Ghemm Co., Inc. & Associates J.V.,
 the Board has the power to intercede and remand the determination if new evidence is introduced supporting the employer’s argument that the employee does not have a PPI.  In the meantime, the employee argues the reemployment process should proceed.  The employee stated that a hearing has been scheduled for 
July 26, 2005, and asserted that the Board can terminate the reemployment process at that time if it finds the employee is medically stable and does not have a PPI.

The employee testified at hearing that on the date of the employer’s medical evaluation, January 10, 2005, he was unable to get out of bed.  He testified that Dr. Swanson spent only 37 minutes with him, but that Dr. James has been treating him and following him for months.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Review of the RBA Designee’s Determination


A.
Standard of Review
Under AS 23.30.041(d), the Board must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  An agency’s failure to properly apply the controlling law or a failure to exercise sound, reasonable, and legal discretion fall within the definition of “abuse of discretion.”
  

In the Alaska Administrative Procedure Act, the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  AS 44.62.570 contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

On appeal to the courts, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in its review of an RBA determination.  Applying a substantial evidence standard, the Alaska Supreme Court held a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

To aid the Board’s responsibility to determine whether an abuse of discretion has taken place, the Board may allow additional evidence into the record at the review hearing.  This practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, the Board reviews it, and the evidence before the RBA Designee, to assess whether the RBA Designee’s decision was supported by substantial evidence and therefore reasonable.  In the instant case, the parties entered no additional evidence into the record at the hearing.  Therefore, the Board must determine, based only upon a review of the evidence before the RBA Designee, if the RBA Designee’s decision was supported by substantial evidence.
  If, in light of all the evidence, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order must be upheld.


B.
Eligibility for Reemployment Benefits
The employer argues that the Board should overturn the RBA Designee’s determination that the employee is eligible for reemployment benefits as an abuse of discretion.  Under AS 23.30.041(d), the Board must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  

AS 23.30.041 provides, in part:

(e)  An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .

(f)  An employee is not eligible for reemployment benefits if . . .

(1) the employer offers employment within the employee’s predicted post-injury physical capacities . . . 

(2) the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or

(3) at the time of medical stability no permanent impairment is identified or expected.


The employer argues under Rydwell
 the employee must have a PPI to be eligible for re-employment benefits.  Rydwell specifically states:

To summarize, under the most appropriate reading of AS 23.30.041, an employee must satisfy two tests in order to be eligible for reemployment benefits.  First, before the employee has reached medical stability, a physician must predict that the employee’s physical capacities will not be sufficient for the physical demands of her original job.  AS 23.30.041(e).  This test allows an employee to start vocational rehabilitation before she reaches medical stability, and serves the legislature’s goal of encouraging early rehabilitation intervention.  Second, once the employee has reached medical stability, she must have a permanent impairment, calculated pursuant to 
AS 23.30.190(b)’s provision for use of the AMA Guides.  See AS 23.30.041(f)(3).

The Board finds the specific language used by the Alaska Supreme Court in Rydwell supports the commencement and continuation of the re-employment process before an employee reaches medical stability, thereby allowing for early intervention.  Further, following Rydwell, we find that once an employee has reached medical stability, the employee must have a PPI in order for re-employment benefits to continue; and if under the AMA Guides the employee does not have a ratable PPI, reemployment benefits must cease.
  

The Board will next turn to the question of whether the RBA Designee abused her discretion in finding the employee eligible for reemployment benefits.  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Board finds the November 12, 2004 opinion of the employee’s treating physician, 
Dr. James, indicates the employee has incurred a ratable permanent partial impairment from the June 9, 2004 work injury that is above and beyond his prior existing impairment and that the employee will be unable to return to, and will not have the physical capacity to perform the position of Construction Worker II as described in the DOT description.  The Board finds the opinion of Dr. James provides substantial evidence supporting the RBA Designee’s determination.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.  

Although the employer points to the contrary medical opinion of Dr. Swanson concerning the issue of permanent impairment, the Board can find no evidence that Dr. James’ findings are not substantial evidence that the employee has a permanent impairment and will be unable to return to the position he held at the time of injury or another he held in the 10 years prior to the injury.  In Yahara v. Construction & Rigging, Inc.,
 the court held the Board properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA can choose which physician's opinion to rely upon in making an eligibility determination.  Accordingly, the Board must find the RBA Designee relied on substantial evidence in making her eligibility determination.

The Board notes, had we interpreted some of the evidence in the opinion of Dr. Swanson to rebut the presumption, we find the preponderance of the available medical record shows that Dr. James has provided substantial evidence the employee suffers a permanent impairment and is unable to return to the position he held at the time of injury or in the 10 years prior to the injury.  The Board finds the RBA Designee arrived at her determination by weighing the reports and recommendations of Dr. James and Dr. Swanson.  We find the RBA Designee exercised her discretion and determined that between Dr. James and Dr. Swanson, she relied upon Dr. James’ opinion.  The Board finds based upon the RBA Designee’s reliance upon Dr. James’ November 12, 2004 prediction that the employee will have a ratable permanent partial impairment beyond his prior existing impairment and was unable to return to the position he held at the time of injury or 10 years prior to the injury, the RBA Designee determined the employee is eligible for reemployment benefits.  The Board finds Dr. James is quite familiar with the employee’s condition based upon the long-term course of treatment he has provided the employee.  The Board finds Dr. Swanson spent little time with the employee and relied upon generalized, statistical predictions in making a determination regarding the employee’s condition.  Further, the Board finds Dr. Swanson did not identify, diagnose, or discuss the employee’s annular tear.  

Accordingly, the Board concludes that the RBA Designee did not abuse her discretion in making this eligibility determination, that her determination is supported by substantial evidence, and there is no basis on which to overturn the RBA Designee’s finding that the employee is eligible for reemployment benefits.  

The Board shall address the employer’s argument that the RBA Designee failed to set forth the specific basis for her findings or provide an explanation regarding why she chose to rely on Dr. James instead of Dr. Swanson.  The Board finds the RBA Designee included in her determination specific references to the evidence she relied upon, noted that Dr. Swanson did not agree with Dr. James, and stated her election to rely on the employee’s treating physician Dr. James’ opinion regarding the issue of PPI in making her determination.  The Board finds the speedy employment benefits process called for in AS 23.30.041 does not allow for the same detail in reemployment benefits determinations as decision and orders of the Board.

The employer has suggested that if the Board finds the RBA Designee did not abuse her discretion, that reemployment benefits be held in abeyance until after completion of the SIME.  The Board disfavors delaying the reemployment benefits process for a pending SIME.
  We find no provision in AS 23.30.041 for delaying the reemployment process due to an SIME requested after the reemployment eligibility determination.  The Alaska Supreme Court has consistently interpreted AS 23.30.041 strictly.  In this case, the Board finds the eligibility determination was made on March 21, 2005, and the SIME was requested after the determination was made, on April 5, 2005.  Therefore, the Board finds no basis for delaying the reemployment process, and will not order that it be held in abeyance pending the outcome and completion of the SIME.

The Board concludes under AS 23.30.041(d) we must affirm the RBA Designee’s determination.  The Board will deny the employer’s appeal.


ORDER

1. The employer’s appeal is denied and dismissed.  The RBA Designee’s March 21, 2005 decision finding the employee eligible for reemployment benefits is affirmed under AS 23.30.041(d).

2. The Board shall retain jurisdiction over this matter pending completion of the SIME.

Dated at Anchorage, Alaska on May 18, 2005.
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