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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KENNETH L. MONZULLA, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

VOORHEES CONCRETE CUTTING,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  199922832
        AWCB Decision No. 05-0137 

         Filed with AWCB Fairbanks, Alaska

         on May 19, 2005


We heard the employee's claim for certain medical benefits and transportation costs, and for a finding of frivolous and unfair controversion, on May 5, 2005, in Fairbanks, Alaska.  The employee represented himself.  Attorney Joseph Cooper represented the employer and insurer (collectively, "employer").  We closed the record at the conclusion of the hearing on May 5, 2005.

ISSUES

1.
Is the employee entitled to medical benefits under AS 23.30.095(a) for evaluation for disc replacement surgery by Rick Delamarter, M.D., in Santa Monica, California?

2.
Is the employee entitled to medical-related transportation costs under 8 AAC 45.082 and 8 AAC 45.084 for an evaluation with Dr. Delamarter?

3.
Did the employer frivolously and unfairly controvert the employee’s benefits, under AS 23.30.155(o)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The medical and legal records in this case are extensive, and a variety of disputes have arisen over time.  In the following discussion, we cite only those records and documents that are significant to the limited issues being decided in this decision.

The employee injured his back lifting a bucket filled with scrap rebar while working for the employer as a concrete cutter on November 9, 1999.
  Following the injury, Kendrick Blais, D.O., examined the employee and diagnosed acute thoracolumbar spasm.
  Dr. Blais restricted the employee from work, prescribed medication, and initiated a course of conservative care.
  The employee began a course of physical therapy at Willow Physical Therapy clinic on November 12, 1999.
  In an MRI
 taken on January 25, 2000, Richard Hattan, M.D., identified a minor left sided disc bulge at L5-S1, but no herniation, and early spondylosis in the lumbar region.
  On March 31, 2000, Dr. Blais reported the employee had been able to return to part-time work.
  However, by May 11, 2000, Dr. Blais felt the employee’s condition had retrograded to nearly his post-injury status.
  The employer accepted the compensability of the injury, and provided temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, and medical benefits.

At the request of the employer, orthopedic surgeon Douglas Bald, M.D., examined the employee on May 13, 2000.
  In his report, Dr. Bald indicated the employee had suffered a work-related thoracolumbar strain, and was not yet medically stable.
  He felt the employee could return to his work at the time of injury only if the job requirements were modified, and he anticipated the employee would have a permanent partial impairment (“PPI”).

Orthopedic surgeon Richard Cobden, M.D., began to provide conservative care for the employee on June 12, 2000.
  The employee underwent an orthopedic consultation on July 7, 2000, with George Harrington, M.D., but decided against surgical intervention.
  The Reemployment Benefits Administrator assigned rehabilitation specialist Douglas Cluff to perform a reemployment benefit evaluation of the employee.
  In response to inquiry by Mr. Cluff, on August 28, 2000 Dr. Cobden indicated the employee was medically stable, and would not be able to return to his work at the time of injury nor to the positions he held during the ten years before his injury.
 

At the employer’s request, Dr. Bald reexamined the employee on October 2, 2000, and rated him with a five percent whole-person PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition.
  Dr. Bald felt no additional medical treatment was appropriate, except home exercise.
  He felt the employee had the physical capacity to return to one of his former jobs, heavy equipment operator.

The employee filed Workers’ Compensation Claims dated November 16, 2000 and January 11, 2001, claiming TTD benefits, medical benefits, attorney fees and legal costs, and a second independent medical examination (“SIME”).   The employer filed a Controversion Notice and an Answer, both dated December 8, 2000, denying the employee’s claim for additional benefits based on Dr. Bald’s report. 

On October 25, 2000, Dr. Cobden referred the employee to Larry Stinson, M.D., at the Alaska Regional Hospital Pain Center for management of the employee’s chronic pain syndrome.
  On December 27, 2000, Dr Stinson Found the employee’s symptoms consistent with lower lumbar discogenic pain.
  Dr. Stinson ordered discography of the employee’s back, which revealed abnormalities at L4-5 and L5-S1 on January 16, 2001.
  Dr. Stinson identified annular teats at both levels, and recommended an IDET
 procedure.

At the employer’s request, Dr. Bald examined the employee again on February 6, 2001.  In his report, Dr. Bald indicated the employee had suffered a lower thoracic soft tissue injury in his work accident, and he felt the employee did not incur injury to his lumbosacral spine at work.
  He felt the employee’s lumbar problems were pre-existing and degenerative.
  He felt the IDET procedure would be therapeutic, but not related to any work injury.
 

On February 16, 2001, Dr. Stinson performed the IDET surgery.
  We ordered an SIME with orthopedic surgeon Marvin Bloom, M.D., who examined the employee on May 15, 2001.  In his report, Dr. Bloom found the employee’s back condition and his treatment were related to his work injury.
  Dr. Bloom found that the employee was not yet medically stable, and was temporarily totally disabled.
  

On August 22, 2001, Dr. Stinson tentatively approved the employee’s reemployment plan to run a fishing charter business.
  On August 29, 2001, Dr. Cobden found the employee medically stable, with a PPI rating of 23 percent of the whole person.
  The parties entered into a compromise and release (“C&R”) settlement agreement in which the employee waived entitlement to all benefits, except medical benefits for the thoracic and lumbar spine, in exchange for $61,975.00.  We approved the C&R on September 14, 2001. 

The employee’s symptoms persisted and he continued conservative treatment with Dr. Stinson.  On August 23, 2003, Dr. Stinson referred the employee to orthopedic surgeon Davis Peterson, M.D., to evaluate the employee for possible L4-5 excision surgery.
  Dr. Peterson evaluated the employee on September 25, 2003, noting chronic low back and left lower extremity radiating pain.
  He felt the employee suffered L4-5 and L5-S1 problems, and ordered electromyographic and MRI tests.
  

The employee moved to Kenai, and began to treat with Lavern Davidhizar, D.O., who recommended a course of non-surgical lumbar decompression treatments on January 23, 2003,
 and continues to recommend those treatments.
  Dr. Davidhizar continued to treat the employee with pain medication, including Methadone.
   Dr. Davidhizar eventually ordered another MRI, which revealed a ruptured disc at L5-S1 and problems at L4-5.
  On January 7, 2005, Dr. Davidhizar reported that the employee wanted to be evaluated for disc replacement surgery in California.
  Though Dr. Davidhizar continued to recommend lumbar decompression, he encouraged the employee to follow through with the evaluation in California.

Mark McVee, M.D., took MRI images of the employee on January 3, 2003 and September 27, 2003, revealing disc bulging and an annular tear at L5-S1, and a disc extrusion at L4-5.
  In the September 27, 2003 MRI, Dr. McVee found a new parasagittal disc extension at L5-S1.
  On October 10, 2003, Sean Taylor, M.D., noted the employee suffered a left-sided disc extrusion at L4-5 and a high intensity zone at L5-S1.
  Dr. Taylor performed needle electromyography on the employee’s left side lumbar paraspinals and lower left extremity, but the results were normal.
  

At the employer’s request, Dr. Bald reviewed the employee’s medical records on January 25, 2004.  Dr. Bald felt that the employee suffered a soft tissue injury to his thoracic spine in his 1999 work injury, which was medically stable as of October 2, 2000.
  He felt the employee’s lumbar problems were not related to his work injury, but were completely degenerative in nature.
  

In 1973 the employee fractured his right distal femur, which healed with a malunion, affecting his gait.  Adrian Ryan, M.D., performed a corrective osteotomy of the employee’s femur on February 10, 2004.

The employee filed a Workers’ Compensation Claim on January 10, 2005, requesting permanent total disability (“PTD”) benefits, medical benefits for disc replacement surgery and transportation costs, and asserting a frivolous and unfair controversion of those benefits.
  The employer filed an Answer denying the claimed benefits on January 28, 2005.
  In a prehearing conference on March 8, 2005, the employee’s claims for surgery, transportation costs, and frivolous and unfair controversion were set for a hearing on May 5, 2005.

At the hearing, Dr. Blais testified he saw the employee shortly after his work injury, and treated him for thoracic and lumbar spasms.  He testified both the thoracic and lumbar spine were involved in the injury, but there was no evidence of lower lumbar pathology at the time of injury. 

Dr. Cobden testified the January 25, 2000 MRI showed a L4-5 disc bulge, and that Dr. Stinson was treating the employee for that.  Dr. Cobden testified the FDA has now approved the disc replacement device for single-level disc replacement, so it is no longer experimental.  He indicated he has no recommendation on the disc replacement surgery, or any other surgical procedure, for the employee.  Dr. Cobden cautioned the employee that  the results of invasive surgical treatment are problematic, and that he might be better served by learning to cope with his  present condition.

Dr. Davidhizar testified  he has recommended non-surgical decompression treatment for the employee for three years.  He testified this type of treatment has an 85 to 90 percent success rate.  He indicated he believed Dr. Peterson wanted to send the employee to Dr. Delamarter for two-level disc replacement surgery.  In the hearing, Dr. Davidhizar indicated he still recommends the mechanical decompression therapy, but for the sake of getting additional information, he would refer the employee to Dr. Delamarter for an evaluation for surgery.

Dr. Bald testified the original treatment records indicated the employee had injured the mid back to upper low back.  He testified his first two examinations of the employee revealed no lower lumbar problems.  He testified the employee did not complain of low back pains until Dr. Stinson’s report on December 27, 2000, and that herniation and annular tearing did not show upon the MRI’s until January 3, 2003.  He asserted the employee suffered a soft tissue work injury to his mid-back, which has long-since resolved, and that his L4-5 and L5-S1 conditions are not related to his work.  Dr. Bald also testified that disc replacement surgery has been approved for only single-level surgery, but that the employee has two disc levels affected.

At the hearing, the employee clarified that he is claiming medical benefits for an evaluation for disc replacement surgery and related transportation costs, and for a finding of unfair and frivolous controversion.  He testified that Drs. Peterson, Stinson, and Cobden all felt that decompression therapy would not be an effective treatment for him; and he argued Dr. Davidhizar has referred him for an evaluation for possible disc replacement, with surgeon Richard Delamarter, M.D.  The employee testified the disc replacement procedure was approved by the FDA on October 26, 2004.  He testified that Dr. Peterson felt he should be referred to Dr. Delamarter, as well.  

The employee argued he is entitled to the medical evaluations recommended by his physicians.  He argued that the employer should not be able to challenge the compensability of his low back condition at this point.  He asserted Dr. Bloom found the condition work related in his SIME report, and the employer entered into a C&R with him.  He argued the C&R should be voided if the employer attempts to attack the underlying compensability of his condition.  He argued the employer has resisted his treatment without any real basis, and their actions have been tantamount to a frivolous and unfair controversion.  

At the hearing, and in its brief, the employer argued the preponderance of the medical evidence indicates that the employee’s mid-back work injury has resolved, and that his lower lumbar disc problems are unrelated to his work.  It argued that the disc replacement surgery is experimental and beyond the scope of AS 23.30.095(a), citing our decision in Martin v. Nabors Alaska Drilling.
  It also argued the employee’s current treating physician, Dr. Davidhizar recommends another form of non-surgical treatment.  The employer asserted that it has not denied any medical bills related to the employee’s back, not controverted medical benefits for the back.  It argued the employee’s claims for disc replacement surgery evaluation, related transportation, associated transportation costs, and frivolous and unfair controversion, should be denied.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL BENEFITS

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  In the instant case, the employee is requesting evaluation for disc replacement surgery.  We find this to be a highly technical area of medicine, and we conclude medical evidence is necessary to raise the presumption of compensability.

Although the employee testified Dr. Peterson referred him to Dr. Delamarter, we find no specific medical document in the record in which Dr. Peterson made the referral.  Nevertheless, at the employee’s request, Dr. Davidhizar referred the employee to Dr. Delamarter for an evaluation.  We find this is sufficient medical evidence to raise the presumption that the evaluation is reasonable and necessary, and compensable  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation is not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the evaluation for treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the evaluation for treatment is reasonable and necessary for the work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

In the hearing, Dr. Bald testified disc replacement surgery has been approved by the FDA for only single-level replacement.  He indicated the employee has disrupted discs at both the L4-5 and the L5-S1 levels, and single-level disc replacement surgery cannot resolve the employee’s problem.  Therefore, he asserted, it is unreasonable to send the employee to California for an evaluation for the disc replacement procedure.  We find this opinion is substantial affirmative evidence, rebutting the presumption of compensability of the employee’s claim for an evaluation related to possible disc replacement surgery.
 

The employer has produced substantial evidence overcoming the presumption that the employee's claim is compensable.
  Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available medical record indicate the employee is not (at least at present) a candidate for disc replacement surgery.  We find Dr. Bald testified the surgery is not appropriate for his two-level disc problem.  We find Dr. Cobden cautioned the employee against invasive surgery of any type.  We find Dr. Davidhizar recommends the employee undergo a course of non-surgical spinal decompression treatments, before considering more invasive treatment.  We find Dr. Davidhizar believes the decompression treatment has a high probability of relieving the employee’s condition.  Based on the preponderance of the available medical evidence, we find that disc replacement surgery is not reasonable or necessary for the employee at this time.  Accordingly, we find sending the employee to Dr. Delamarter to evaluate him for disc replacement surgery is not reasonable or necessary, at this time.  We will deny the employee's claim for this evaluation.

Because the consistent medical evidence in the record disposes the employee’s specific claim, as discussed above, we decline to consider the employer’s argument that the employee should be entitled to no medical care for his L4-5 and L5-S1 conditions.  For the same reason, we decline to consider the employee’s argument that the employer should be estopped from arguing his L4-5 and L5-S1 conditions are not compensable; and we decline to consider his alternate argument that his C&R should be voided, based on the employer’s attempt to challenge the compensability of his injury.

II.
TRANSPORTATION COSTS FOR THE EMPLOYEE'S SURGERIES
We have denied the claimed medical evaluation.  Accordingly, we must deny the employee's claim for transportation expenses, under 8 AAC 45.082(d) and 8 AAC 45.084(c), related to that evaluation.

III. 
 FRIVOLOUS OR UNFAIR CONTROVERSION
AS 23.30.155(o) provides:

(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer must have specific evidence for a good faith controversion under AS 23.30.155(d):  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

We have applied the Court's reasoning from Harp to our decisions concerning all sections of AS 23.30.155, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  In Wien Air Alaska v. Arant,
 and Alaska Interstate v. Houston,
 the Court found that resistance by an employer to an employee’s claim for benefits should be deemed a controversion-in-fact.  We have applied the Court’s rationale from Arant and Houston to claims involving frivolous controversion.
  We consistently require an employer or insurer to have specific evidence on which to base a controversion.

In the instant case, we find that the employer has resisted the employee’s claim for an evaluation for disc replacement surgery, controverting theat claim in fact, based on the opinion of it’s physician, Dr. Bald.  In Bailey v. Texas Instruments Inc.,
 the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing, if uncontradicted, and that such an opinion is substantial evidence
 to support a controversion in good faith.
  Accordingly, we find this controversion was supported by substantial evidence, and not frivolous or unfair, under AS 23.30.155(o).  

ORDER

The employee's claims for medical benefits for an evaluation with Dr. Delamarter in California for disc replacement surgery, for transportation costs related to that evaluation, and for a finding of frivolous and unfair controversion are denied and dismissed.


Dated at Fairbanks, Alaska on May 19th, 2005.
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John Giuchici, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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