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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DAVID W. LOZANO, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

DIAMOND ROOFING & CONSTRUCTION,

 (Uninsured)

                                                Employer,

                                                       Defendant.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200318188
        AWCB Decision No. 05-0138  

         Filed with AWCB Anchorage, Alaska

         on  May 19,  2005


On March 30, 2005, at Anchorage, Alaska, the Alaska Workers' Compensation Board ("Board") heard the employee’s request for enforcement of stipulation and oral order entered on January 25, 2005.   During the course of the March hearing, the parties resolved all matters except the employee’s request for an award of Attorney’s Fees and Costs incurred after January 25, 2005.  The parties agreed to have the Board consider the employee’s claim on the written record.  The employer did not dispute that attorney’s fees and costs are due, rather it is the amount of fees that are at issue before the Board.  A briefing schedule was agreed upon, briefs were received, and the Board closed the record April 20, 2005.   This matter was resolved on the written record.   Attorney Chancy Croft represented the employee. Attorney Stephen McAlpine represented the uninsured employer.  We closed the written record on April 20, 2005.

ISSUE

Under the facts and circumstances of this claim, what is a reasonable attorney fee under AS 23.30.145(b) and 8 AAC 45.180(d)(2)?


SUMMARY OF THE EVIDENCE
The employee injured his low back in the course and scope of employment with the employer on September 26, 2003.
    At the time of injury, the employee was employed as a cement mason.
   On September 29, 2003, the employee received treatment at Alaska Regional Emergency Room.  He was treated for pain and low back strain.  On October 18, 2003, Kirk Moss, M.D, treated the employee.  Dr. Moss noted pain radiating down the employee’s leg and foot and ordered an MRI.  The MRI revealed: 

An extruded fragment at the 4-5 level, which has migrated superiorly and appears to be causing mass effect on the right L4 nerve root at the lateral recess. . . annular tears posteriorly at 2-3 and 3-4.

Dr. Moss related the employee’s MRI results to the employee’s September 26, 2003 work related injury.  He referred the employee to Anchorage Neurosurgical Associates.  However, Anchorage Neurosurgical Associates refused to see the employee because the employer was uninsured and the employer had not paid outstanding medical bills for the employee’s work related injury.  As a result, on December 31, 2003, the employee filed a Workers’ Compensation Claim seeking permanent partial impairment, medical costs, penalty and interest.  

Attorney Croft entered an appearance of behalf of the employee on May 18, 2004.  After Attorney Croft’s appearance, the employee’s claim was amended to include temporary total disability and attorney fees and costs.
  The employee filed an affidavit of readiness for hearing and in response, the employer agreed to pay outstanding medial benefits.
 

On December 7, 2004, the employee served the employer with the 5 unpaid medical bills.  On December 27, 2004, the employee served the employer with another 5 unpaid medical bills.  On January 19, 2005, the employer paid indemnity benefits and reimbursed the employee for medical benefits he had incurred.  The employer also asserted in its January 19, 2005 letter that it was directly paying the following providers: AAA Pain Clinic, Diamond Pain Clinic, Dr. Moss, Alaska Regional, Denali Emergency Medicine Associates, Third Party Solutions, and Health South. 

On January 25, 2005, the Board convened to hear the employee’s claim.  At hearing the parties’ entered into a stipulation regarding compensability and compensation rate.  The employer accepted the employee’s claim in its entirety and agreed to pay actual attorney’s fees and costs.  The parties’ stipulation and the Board’s oral order approving stipulation thereof are set forth in AWCB Decision and Order No. 05-0076 (March 16, 2005) and incorporated herein by reference.  

On February 11, 2005, the employee filed a second claim.  The employee’s second claim was filed as a result of the employer’s failure to directly pay the providers identified in its January 19, 2005 letter.  The total sought under the employee’s claim, including penalties, totaled $4,501.59.

On March 29, 2005, a hearing was held to enforce the parties January 25, 2005 stipulation. The employer represented at hearing that the employer had, as of the date of hearing, paid outstanding medical benefits. Also at the hearing the parties agreed that the employer would deliver a check payable to David Lozano in the amount of $688.02 representing two 25% penalties on all medical bills except Health South, to the Law Office of Chancy Croft.    With delivery of the check to Attorney Croft’s office, the only issue outstanding was the employee’s request for Attorney’s fees.  

Attorney Croft has affied that he and his paralegal have incurred a total of $5,735.00 in fee’s and costs.  This amount represents a total of 16.2 Attorney hours at $300.00 per hour for a total of $4,860.00 and a total of 8.75 paralegal hours at $100.00 per hour for a total of  $875.00.  

The employer argues that the amount sought is excessive.  The employer asserts that the underlying claims were amicably settled between the parties and that a simple phone call by Attorney Croft to employer’s counsel would have resolved any misunderstanding between the parties.  Therefore, the employer reasons that the hours spent are excessive.  Moreover, the employer asserts the benefit to the employee, payment in the amount of $688.02, when compared to fees sought, $5,735.00, is extreme.   The employer also argues that certain tasks identified in the affidavit of fees were administrative expenses that should be considered overhead and not a billable task.  Moreover, the employer argues the claim was not complex and the employer was cooperative.  Finally, the employer asserts a reasonable fee would be $350.00 once the Board considers the nature, length, and complexity of the claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board finds the employee’s attorney has successfully prosecuted the employee’s claims.  The Board finds the employer resisted and controverted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.
(b)  If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court has instructed the Board to look beyond the affidavit of fees when awarding fees under AS 23.30.145(b):      

the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

In Williams v. Abood
 the court: 

held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

When awarding a reasonable fee under AS 23.30.145(b), our regulations require the fee must be:

Reasonably commensurate with the actual work performed and will consider the attorney’s affidavit  . . . the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

Applying the criteria set forth above, we find the employer’s counsel was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel was also a strong and effective advocate for his client.  Attorney Croft is an experienced attorney in the area of workers’ compensation.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   The procedural history of this claim convinces the Board that Attorney Croft’s appearance was instrumental in the employee receiving benefits to which he was entitled under the workers’ compensation act.  We find the legal practice of workers’ compensation to be contingent in nature.  We find the claimants’ counsels are compensated for this risk by receiving a higher hourly rate when they prevail.  We find here, where the employer is uninsured; a claimant’s counsel risk is higher than normal.   Typically, once a claimant prevails, the employee receives benefits and the employee’s counsel receives attorney fees and from a reliable solvent source. When the employer is uninsured, the employer may be absent, insolvent or otherwise difficult to recover from.  Therefore, even when statutorily entitled to fees, counsel may still fail to receive fees.  Under the facts of this case we find the claimed hourly rate is reasonable.

Here, Attorney Croft has submitted an affidavit of fees and two supplemental affidavits.  The Board has carefully considered these affidavits and finds the number of actual hours reasonable.  We find a double entry for services rendered on March 21, 2005.  The employee may not recover twice for the same service.  Accordingly, on the record before us, we conclude $5,335.00 is a reasonable attorney’s fee.   


ORDER
The employee is awarded $5,335.00 in reasonable attorney fees and legal costs. 

Dated at Anchorage, Alaska on May 19,  2005.
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Marc D. Stemp, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID W LOZANO employee / applicant; v. DIAMOND ROOFING & CONSTRUCTION, (uninsured) employer; defendant; Case No. 200318188; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 19, 2005.

                             

 _________________________________

      



 Robin Burns, Clerk
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