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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	TERRY L. SMITH, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

CSK AUTO, INC.,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO. OF AMERICA,

                                                  Insurer,

                                                            Respondents.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200106934
      AWCB Decision No. 05-0156  

       Filed with AWCB Fairbanks, Alaska 

       on June 7, 2005


We heard the employee’s petition for a change of venue, in Fairbanks, Alaska on May 19, 2005.
  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer ("employer").  We heard this matter with a two-member quorum of the Board.
  We closed the record at the conclusion of the hearing on May 19, 2005.

ISSUES

Shall we order a change of venue, transferring the case from Fairbanks to Juneau under 8 AAC 45.072, based on a petition by the employee?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back lifting boxes, while working for the employer as a delivery driver on March 29, 2001. The employer accepted liability for the injury, providing the employee temporary total disability benefits, permanent partial impairment benefits, reemployment benefits, and medical benefits.  A number of disputes arose between the parties, and the employer filed Controversion Notices on March 7, 2002, April 1, 2002, and April 25, 2002.  The parties resolved these disputes through a compromise and release (“C&R”) agreement, approved by the Board on October 17, 2002.  In exchange for a lump sum payment of benefits, in the C&R the employee waived all workers’ compensation benefits, except medical benefits.

On December 27, 2004, the employee filed a Petition to Change Venue, requesting to change the venue to Juneau.  On January 10, 2005, the employee filed a Petition to Void and / or Vacate C&R.  

On January 12, 2005, the employee filed an Affidavit of Terry L. Smith in Support of Readiness for Hearing on Change of Venue, asserting inter alia that Barbara Williams of the Alaska Injured Workers’ Alliance (“AIWA”) told the employee he could not get a fair hearing in front of the Board panel in the Fairbanks venue, that the insurance adjuster and he employer’s attorney had imbedded [sic] themselves with that panel, that the AIWA intended to defraud him, and that Ms. Williams and the AIWA are under investigation by the Alaska Attorney General.  In the affidavit, the employee asked for a hearing, and an order to transfer his claim to the Juneau venue.  The employee’s Petition to Change Venue was eventually set for hearing on May 19, 2005.

On March 30, 2005, the employer filed an Affidavit of Barbara Williams, dated March 29, 2005.  In her affidavit, Ms. Williams affied she never told the employee that he would not get a fair hearing before the Fairbanks Board panel, and that she never told the employee the insurance adjuster or employer’s attorney had imbedded themselves with the Fairbanks Board.  

At the hearing on May 19, 2005, the employee testified Ms. William’s had represented him and attempted to defraud him by pressuring him to agree to the C&R.  He testified she had ruined his case.  He felt it would not be fair to continue to have his case heard in the same venue.  He testified he called the Workers’ Compensation Division Director, who advised him to request a venue change to Juneau.  In response to questioning, the employee testified he knew of no specific prejudice of the members of the Fairbanks Board panel.  He argued Juneau would provide a level playing field for the parties, and requested that we transfer the venue.  He testified he intends to look for an attorney to pursue his claim.

At the hearing, and in its brief, the employer noted that the regulation governing venue, 8 AAC 45.072, provides venue is to be in the Board venue nearest to where the injury occurred, but that the venue could be transferred for the convenience of the parties and witnesses.  It asserted the injury occurred in Fairbanks, the employee resides in Fairbanks, the employee’s physicians are in Fairbanks and Anchorage, the employer is in Fairbanks, and the employer’s insurer and attorney are in Anchorage.  It asserted that no parties or witnesses reside in the Juneau area.  It asserted that the convenience of the parties and witnesses has not been argued, and that there is absolutely no nexus between the parties or witnesses and the Juneau venue.  The employer argued Fairbanks is the most convenient venue for the parties and witnesses, and that the venue should be changed.  It argued the employee’s petition should be denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee’s injury, AS 23.30.005(a) provided, in part:

The Alaska Workers’ Compensation Board consists of a southern panel of three members sitting for the first judicial district, a northern panel of three members sitting for the second and fourth judicial districts, four southcentral panels of three members each sitting for the third judicial district, and one panel of three members that may sit in any judicial district. . . .

8 AAC 45.072 provides, in part:

A hearing will be held only in the city in which a division office is located.  Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located.  The hearing location may be changed to a different city in which a division office is located if . . .

(1)
the parties stipulate to the change; 

 
(2)
after receiving the party's request in accordance with 8 AAC 45.070(b)(1)(D) and based on the documents filed with the board and the parties' written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses... or


(3)
the board or designee, in its discretion and without a party's request, changes the hearing's location for the board's convenience or to assure a speedy remedy.

The parties dispute the change of venue, and no venue stipulation has been filed under 8 AAC 45.072(1).  According to the evidence available to us in the documentary record, the employee, most of his treating physicians, and the employer’s headquarters are located in Fairbanks.  The adjuster and employer’s attorney and one physician are in Anchorage.  Based on our review of the record, we find the events and evidence related to the employee’s claim have no connection whatsoever to Juneau.  We find no parties or witnesses reside in Juneau.

Although the employee asserts potential bias in the Fairbanks venue, no specific evidence of bias has been put into evidence.  We decide questions of bias under the Alaska Administrative Procedure Act, AS 44.62.450(c), removing or recusing Board members from a panel upon findings of bias or impropriety.
  However, bias is not a factor in venue decisions under the governing regulation, 8 AAC 45.072.

Under 8 AAC 45.072(2)&(3), based on the evidence available, we find Fairbanks will better serve the balanced interests of the parties and witnesses; and the administrative efficiency of the Board.  Based on this finding, and in accord with 8 AAC 45.072, we will deny the employee's petition to change the venue of this case from Fairbanks to Juneau. 

ORDER
The employer's petition to change the venue of this case from Fairbanks to Juneau under 8 AAC 45.072 is denied and dismissed.  The venue remains in Fairbanks.

Dated at Fairbanks, Alaska this 7th day of June, 2005.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







John Giuchici,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TERRY L. SMITH employee / peitioner; v. CSK AUTO, INC., employer; ROYAL INSURANCE CO. OF AMERICA, insurer / respondents; Case No. 200106934; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this      day of June 7th, 2005.

                             
_________________________________

                            





Victoria J. Zalewski, Admin. Clerk
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� This hearing had been rescheduled at the employee’s request from April 7, 2005.


� AS 23.30.005(f).


� See, e.g., Travers v. Yen King Chinese Restaurant, AWCB Decision No. 98-0197 (July 30, 1998). 


� See, e.g., Kolivosky v. F.R. Bell & Associates, Inc., AWCB Decision No.  05-0010 (January 14, 2005).
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