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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KENNETH L. MONZULLA, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

VOORHEES CONCRETE CUTTING,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Respondents.
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)
	          FINAL DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199922832
        AWCB Decision No. 05-0167 

         Filed with AWCB Fairbanks, Alaska

         on June 16, 2005
          


We heard the employee's petition for reconsideration, based on the written record, on June 16, 2005, in Fairbanks, Alaska.  The employee represented himself.  Attorney Joseph Cooper represented the employer and insurer (collectively, "employer").  We closed the record when we met to hear the employee’s petition on June 16, 2005.

ISSUE

Shall we reconsider under AS 44.62.540 our May 19, 2005 decision and order, AWCB Decision No. 05-0137, in which we denied the employee’s claim for evaluation for disc replacement surgery by Rick Delamarter, M.D., in Santa Monica, California; and denied the employee’s pendant claims for transportation costs, penalties, interest, and a finding of unfair and frivolous controversion?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his back lifting a bucket of scrap rebar while working as a concrete cutter on November 9, 1999.
  Following the injury, Kendrick Blais, D.O., diagnosed acute thoracolumbar spasm, restricted the employee from work, prescribed medication, and initiated a course of conservative care. 
  At a hearing on the employee’s claims, on May 7, 2005, Dr. Blais testified he saw the employee shortly after his work injury, and treated him for thoracic and lumbar spasms.  He testified both the thoracic and lumbar spine were involved in the injury, but there was no evidence of lower lumbar pathology at the time of injury.  In an MRI
 on January 25, 2000, Richard Hattan, M.D., identified a minor left sided disc bulge at L5-S1, but no herniation, and early spondylosis in the lumbar region.
  Orthopedic surgeon Richard Cobden, M.D., began to conservative care for the employee on June 12, 2000.
  

At the request of the employer, orthopedic surgeon Douglas Bald, M.D., examined the employee on May 13, 2000, finding the employee had suffered a work-related thoracolumbar strain, and was not yet medically stable.
  He felt the employee could return to his work at the time of injury only if the job requirements were modified, and he anticipated the employee would have a permanent partial impairment (“PPI”).
  The employer accepted the compensability of the injury, and provided temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, and medical benefits.

The Reemployment Benefits Administrator assigned rehabilitation specialist Douglas Cluff to perform a reemployment benefit evaluation of the employee.
  In response to inquiry by Mr. Cluff, on August 28, 2000 Dr. Cobden indicated the employee was medically stable, and would not be able to return to his work at the time of injury nor to the positions he held during the ten years before his injury.
  At the employer’s request, Dr. Bald reexamined the employee on October 2, 2000, and rated him with a five percent whole-person PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition.
  Dr. Bald felt no additional medical treatment was appropriate, except home exercise.
  He felt the employee had the physical capacity to return to one of his former jobs, heavy equipment operator.

The employee filed Workers’ Compensation Claims dated November 16, 2000 and January 11, 2001, claiming TTD benefits, medical benefits, attorney fees and legal costs, and a second independent medical examination (“SIME”).   The employer filed a Controversion Notice and an Answer, both dated December 8, 2000, denying the employee’s claim for additional benefits based on Dr. Bald’s October 2, 2000 report. 

On October 25, 2000, Dr. Cobden referred the employee to Larry Stinson, M.D., at the Alaska Regional Hospital Pain Center for management of the employee’s chronic pain syndrome.
  Dr Stinson found the employee’s symptoms consistent with lower lumbar discogenic pain,
 and ordered discography of the employee’s back, which revealed abnormalities at L4-5 and L5-S1 on January 16, 2001.
  Dr. Stinson identified annular teats at both levels, and recommended an IDET
 procedure.
  At the employer’s request, Dr. Bald examined the employee again on February 6, 2001.  In his report, Dr. Bald indicated the employee had suffered a lower thoracic soft tissue injury in his work accident, and he felt the employee did not incur injury to his lumbosacral spine at work.
  He felt the employee’s lumbar problems were pre-existing and degenerative.
  He felt the IDET procedure would be therapeutic, but not related to any work injury.
  On February 16, 2001, Dr. Stinson performed the IDET surgery.
  

We ordered a “second independent medical evaluation”
 with orthopedic surgeon Marvin Bloom, M.D., who examined the employee on May 15, 2001.  In his report, Dr. Bloom found the employee’s back condition and his treatment were related to his work injury.
  Dr. Bloom found that the employee was not yet medically stable, and was temporarily totally disabled.
  On August 22, 2001, Dr. Stinson tentatively approved the employee’s reemployment plan to run a fishing charter business.
  On August 29, 2001, Dr. Cobden found the employee medically stable, with a PPI rating of 23 percent of the whole person.
  The parties entered into a compromise and release (“C&R”) settlement agreement in which the employee waived entitlement to all benefits, except medical benefits for the thoracic and lumbar spine, in exchange for $61,975.00.  We approved the C&R on September 14, 2001. 

On August 23, 2003, Dr. Stinson referred the employee to orthopedic surgeon Davis Peterson, M.D., to evaluate the employee for possible L4-5 excision surgery.
  Dr. Peterson evaluated the employee on September 25, 2003, noting chronic low back and left lower extremity radiating pain.
  He felt the employee suffered L4-5 and L5-S1 problems, and ordered electromyographic and MRI tests.
  Adrian Ryan, M.D., performed a corrective osteotomy of the employee’s femur on February 10, 2004, correcting the employee’s 1973 right distal femur fracture, which had healed with a malunion affecting the employee’s gait.

MRI images of the employee on January 3, 2003 and September 27, 2003, revealing disc bulging and an annular tear at L5-S1, and a disc extrusion at L4-5.
  In the September 27, 2003 MRI, Dr. McVee found a new parasagittal disc extension at L5-S1.
  On October 10, 2003, Sean Taylor, M.D., noted the employee suffered a left-sided disc extrusion at L4-5 and a high intensity zone at L5-S1.
  Dr. Taylor performed needle electromyography on the employee’s left side lumbar paraspinals and lower left extremity, but the results were normal.
  

Lavern Davidhizar, D.O., recommended a course of non-surgical lumbar decompression treatments on January 23, 2003,
 and continues to recommend those treatments.
  Dr. Davidhizar continued to treat the employee with pain medication, including Methadone,
 eventually ordering another MRI, which revealed a ruptured disc at L5-S1 and problems at L4-5.
  On January 7, 2005, Dr. Davidhizar reported that the employee wanted to be evaluated for disc replacement surgery in California.
  In a hearing on May 7, 2005, Dr. Davidhizar testified he has recommended non-surgical decompression treatment for the employee for three years.  He testified this type of treatment has an 85 to 90 percent success rate.  He indicated he believed Dr. Peterson wanted to send the employee to Dr. Delamarter for two-level disc replacement surgery.  Dr. Davidhizar indicated he still recommends the mechanical decompression therapy, but for the sake of getting additional information, he would refer the employee to Dr. Delamarter for an evaluation for surgery.

At the employer’s request, Dr. Bald reviewed the employee’s medical records on January 25, 2004.  Dr. Bald felt that the employee suffered a soft tissue injury to his thoracic spine in his 1999 work injury, which was medically stable as of October 2, 2000.
  He felt the employee’s lumbar problems were not related to his work injury, but were completely degenerative in nature.
  In a hearing on May 7, 2005, Dr. Bald testified the original treatment records indicated the employee had injured the mid back to upper low back.  He testified his first two examinations of the employee revealed new lower lumbar problems.  He testified the employee did not complain of low back pains until Dr. Stinson’s report on December 27, 2000, and that herniation and annular tearing did not show upon the MRI’s until January 3, 2003.  He asserted the employee suffered a soft tissue work injury to his mid-back, which has long-since resolved, and that his L4-5 and L5-S1 conditions are not related to his work.  Dr. Bald also testified that disc replacement surgery has been approved for only single-level surgery, but that the employee has two disc levels affected.

In a Workers’ Compensation Claim on January 10, 2005, the employee requested permanent total disability (“PTD”) benefits, medical benefits for disc replacement surgery and transportation costs, and asserting a frivolous and unfair controversion of those benefits.
  The employer filed an Answer denying the claimed benefits on January 28, 2005.
  In a prehearing conference on March 8, 2005, the employee’s claims for surgery, transportation costs, and frivolous and unfair controversion were set for a hearing.
  We heard the employee’s claims on May 5, 2005.

In our decision and order on May 19, 2005,
 we found the preponderance of the evidence in the available medical record indicate the employee is not (at least at present) a candidate for disc replacement surgery.  We found the surgery is not appropriate for his two-level disc problem.  We found his treating physician, Dr. Cobden, cautioned the employee against invasive surgery of any type.  We found Dr. Davidhizar recommends the employee undergo a course of non-surgical spinal decompression treatments, before considering more invasive treatment.  We found Dr. Davidhizar believes the decompression treatment has a high probability of relieving the employee’s condition.  Based on the preponderance of the available medical evidence, we found that disc replacement surgery was not reasonable or necessary for the employee at this time.  Accordingly, we denied the employee’s claim for sending him to Dr. Delamarter for disc replacement surgery evaluation, at this time.  Base don our denial of the evaluation, we dismissed the pendent claims, as well.  

In a letter dated May 26, 2005, the employee requested that we reconsider our May 19, 2005 decision and order, and permit him seek disc replacement surgery.
  The employee reiterated his arguments from the May 5, 2005 hearing: asserting he is entitled to the medical evaluations recommended by his physicians.  He questioned whether the employer should not be able to challenge the compensability of his low back condition at this point.  He argued the employer has resisted his treatment without any real basis.  He also appended four medical records to his letter: The first is an October 30, 2003 medical report, in which Dr. Peterson reviews three treatment options for the employee, including conservative care, two-level disc fusion, or two-level disc fusion; and indicates he would like to send the employee’s charts and studies to D. Delamarter to evaluate for possible two-level disc replacement surgery.
  The second is a letter from Dr. Peterson to Dr. Delamarter, on the same date, refering the employee’s medical records to Dr. Delamarter, and asking if the employee would be a good candidate for the two-level disc replacement surgery, based on his young age.
  The third is a November 24, 2003 medical report from the Advanced Pain Centers of Alaska, noting the employee’s desire to undergo disc replacement surgery, and the need to have corrective surgery to the lag in preparation for the disc replacement.
  The fourth is January 16, 2004 letter from Dr. Delamarter to Dr. Peterson, indicting Dr. Delamarter had reviewed the medical records and MRI, and felt the employee is an appropriate candidate for two-level disc replacement surgery, once his right leg osteotomy surgery was completed.

The employer filed an Opposition to Request for Reconsideration, dated May 31, 2005, in which it asserted the medical reports offered by the employee were already filed in the record on medical summaries dated November 19, 2003, December 9, 2003, and March 11, 2004.
  It argued it had pre-authorized the decompression therapy recommended by Dr. Davidhizar.  It asserted the employee was simply attempting to reargue his claim, and that we should not permit the employee to relitigate the matter.  The employer appended a May 24, 2005 letter to the employee, notifying the employee of the pre-authorized treatment.
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employee’s petition, we have examined the written record of this case, the hearing testimony, and our decision and order.  Because the employee asserts we should specifically reconsider our findings based on the medical records attached to his letter, we will exercise our discretion to reconsider our August 27, 2004 decision under AS 44.62.540.

As noted in our May 19, 2005 decision, we find Dr. Davidhizar’s hearing testimony, referring the employee to Dr. Delamarter is sufficient evidence to raise the presumption of compensability for the employee’s claim.
  We again find the opinion of Dr. Bald, that two-level disc replacement is not a reasonable treatment for the employee’s two-level injury, is substantial evidence rebutting the presumption of compensability.

Reexamining the whole record, and especially the four medical records submitted by the employee with his reconsideration letter, we still find the preponderance of the evidence in the available medical record indicate the employee is not at present a candidate for disc replacement surgery.
  Although Dr. Delamarter’s January 16, 2004 letter indicated the employee may be an appropriate candidate for two-level disc replacement, we find, based on the testimony of Dr. Bald, that the surgery has been FDA approved for only single-level procedures.  We find Dr. Cobden cautioned the employee against invasive surgery of any type, and we find Dr. Davidhizar, the employee’s current treating physician, recommends the employee undergo a course of non-surgical spinal decompression treatments, before considering more invasive treatment.  We find Dr. Davidhizar believes the decompression treatment has a high probability of relieving the employee’s condition.  We note the employer has agreed to provide the decompression treatment recommended by Dr. Davidhizar.  Based on the preponderance of the medical evidence available to us, we find that disc replacement surgery is not reasonable or necessary for the employee at this time.  Accordingly, we decline to order the employer to provide an evaluation with Dr. Delamarter to evaluate him for disc replacement surgery, at this time.  Because we find the evaluation is not reasonable or necessary at this time, we will deny the employee’s related claims for penalties, interest, and a finding of frivolous and unfair controversion.  We decline to alter our May 19, 2005 decision and order.

ORDER

1.
Under AS 44.62.540, we decline to reconsider our May 19, 2005 decision and order, AWCB Decision No. 05-0137, in which we denied the employee’s claim for evaluation for disc replacement surgery and his related claims.

2.
AWCB Decision No. 05-0137 (May 19, 2005) remains in effect, and is final.


Dated at Fairbanks, Alaska on June 16th, 2005.







ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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Chris N. Johansen, Member








____________________________                                  



John Giuchici, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of KENNETH L. MONZULLA employee / petitioner; v. VOORHEES CONCRETE CUTTING, employer; ALASKA NATIONAL INS. CO., insurer / respondents; Case No. 199922832; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 16th , 2005.

                             

 _________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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