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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	EPHREM J. ANDREWS, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

MCGRATH LIGHT & POWER, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200012380
        AWCB Decision No.  05-0173

         Filed with AWCB Anchorage, Alaska

         on June  29, 2005


On June 7, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for preauthorization for surgery.  Attorney Tim McMillan represented the employee.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on June 7, 2005.

ISSUES
1. Shall the Board enter an order authorizing arthroscopic surgery on the employee’s shoulder by 
Robert E. Gieringer, M.D.?
2. Is the employee entitled to an award of attorney fees, pursuant to AS 23.30.145?

SUMMARY OF THE EVIDENCE

For the purposes of this review, the board’s recitation of facts is limited to those necessary to decide if it is appropriate for the Board to preauthorize surgery on the employee’s right shoulder to be performed by 
Robert E. Gieringer, M.D.

I.
Medical and Procedural History
On July 8, 2000, while working as a Lineman for the employer, the employee injured his right shoulder when he was pulling a ten pound cut out up a pole with a rope; the rope kinked and released causing the cut out to fall.  The jerk at the end of the fall caused pain in the employee’s shoulder.
  Brent Ursel, PA-C and Lawrence Boone, PA-C, of the Tanana Chiefs Conference McGrath Health Center initially evaluated the employee’s condition, and both assessed the employee had a possible right shoulder rotator cuff tear.
  On July 7, 2000, Mr. Ursel diagnosed a rotator cuff tear.

Robert K. Wheeler, D.C., saw the employee on July 16, 2000.  He diagnosed sprain/strain injury to the employee’s right shoulder with accompanied cervico/brachial syndrome and cervical subluxations complicated by loss of strength and range of motion.
  For a second opinion, Dr. Wheeler referred the employee to Robert Gieringer, M.D., an orthopedist who specializes in shoulder injuries.
  An MRI
 taken of the employee’s right shoulder on 
August 7, 2000, indicated the employee had a rotator cuff tear with findings that suggested it may be acute and also some findings that suggested it may be related to chronic impingement.
  An MRI of the same date of the employee’s cervical spine revealed neural foraminal stenosis at C5-6 and C6-7.  The radiologist indicated the rotator cuff tear appeared to be responsible for the majority of the employee’s condition, but that determination required clinical correlation.

At the employer’s request, Shawn Hadley, M.D., conducted an employer’s medical evaluation of the employee’s right shoulder on August 8, 2000.  Dr. Hadley indicated the employee had a rotator cuff tear and possible instability.  Dr. Hadley recommended an orthopedic shoulder evaluation as soon as possible, “secondary to severe guarding of the shoulder now at > 1 mo post injury.”
  Dr. Hadley opined continued chiropractic care was indicated for the employee secondary to his July 6, 2000 injury.  Additionally, she opined the employee was not medically stable, and an anticipated date of medical stability was dependent upon the course of treatment pursued.  
Dr. Hadley indicated the employee would incur a permanent partial impairment as a direct result of the July 6, 2000 injury.

Dr. Gieringer evaluated the employee on August 25, 2000, and reviewed the employee’s MRIs.  Dr. Gieringer indicated the MRI showed a significant rotator cuff tear in the employee’s right shoulder, and that the instability identified by Dr. Hadley could be evaluated at the time of surgery.
  Prior to surgery, Dr. Gieringer discussed with the employee the risk that surgery would fail to improve his condition.
  Dr. Gieringer’s post-operative diagnosis was, “Acute and chronic tear as reported on the MRI scan.  Rotator cuff tear as reported on the MRI scan.  
AC arthritis, subacromial impingement, tear of the subscapularis muscle, biceps tendonitis, post-traumatic instability.”
  Post-operatively, Dr. Gieringer referred the employee to Chugach Physical Therapy, and physical therapy began five days after surgery, on September 12, 2000.
  Additionally, the employee received physical therapy from South Anchorage Physical Therapy.

On January 8, 2001, four months post-op, Dr. Gieringer reported the employee had a stiff shoulder since the surgery and, in retrospect, he thought it may be a captured shoulder caused by subacromial and subdeltoid adhesions, which do not respond well to physical therapy.  He indicated, if that were the case, the employee would need a repeat arthroscopy to release the adhesions, and that the result of such a procedure was usually good.
  Dr. Gieringer sent the employee back to physical therapy, which he attended ten times between January 8 and January 19, 2001.

On February 5, 2001, Dr. Gieringer noted the employee continued to have a stiff shoulder and pain in the side of his neck and into the suprascapular area.  Dr. Gieringer referred the employee back to Dr. Wheeler for chiropractic treatment.
  The employee attended five chiropractic treatment sessions between February 9 and 
February 16, 2001, at the same time he received physical therapy.  If the employee did not recover his range of motion, Dr. Gieringer planned to surgically remove post surgical adhesions.

On May 11, 2001, Dr. Gieringer performed the following procedures on the employee’s right shoulder:

1. Manipulation of the shoulder under anesthesia.

2. Arthroscopy with resection of anterior and middle glenohumeral ligament.

3. Resection of subacromial adhesions.

4. Debridement of the biceps tendon.

The post-operative diagnosis was post-surgical stiff shoulder and captured shoulder, post rotator cuff repair and significant biceps tendonitis.

Dr. Gieringer gave the employee a nine percent permanent partial impairment (“PPI”) rating on September 5, 2001.
  In addition, as of September 12, 2001, Dr. Gieringer determined the employee was not capable of returning to the job he was performing at the time of his injury, and recommended vocational rehabilitation.

On October 27, 2004, Dr. Gieringer examined the employee for complaints of difficulty with reaching activities, activities such as hunting, grinding in his shoulder when reaching, and the occasional development of swelling the size of a golf ball off the anterolateral acromion.  Dr. Gieringer suspected the employee had a rotator cuff injury, which would require surgical repair.  X-rays revealed heterotopic bone growth in the acromioclavicular joint.  Examination showed crepitance with abducted rotation of the shoulder, further indicating the employee had a recurrent rotator cuff tear.
  X-rays of the employee’s right shoulder showed the following:

Postop right acromioclavicular joint with some residual osteophyte formation mostly of the adcromion.  Minor glenohumeral osteoarthritis.

MRIs of the employee’s right shoulder showed the following:

Partial complex tear of the supraspinatus tendon at its insertion with longitudinal tearing or shredding.  Infraspinatus intact.  No definite labral or capsular abnormality identified.

On November 11, 2004, Dr. Gieringer’s office contacted the insurance adjuster handling the employee’s claim seeking approval for the surgery recommended by Dr. Gieringer.  The adjuster communicated the employee’s claim was closed and she would not approve the surgery.

The employer controverted further medical care for the employee’s right shoulder on November 18, 2004.  The employer’s stated reason for the controversion was:

Claimant was released from care 09/23/02.  To our knowledge he has not sought treatment since that time.  The care he is now pursuing appears to be related to the hunting incident and not related to his workers’ compensation injury of 07/06/00.

We are paying the MRI bill and Dr. Gieringer bill of 10/27/04 as a rule out only and under reservation of rights.

The employee filed a claim for medical treatment on November 26, 2004.  Additionally, the employee claimed penalties, attorney fees and costs.  On January 5, 2005, the employer controverted medical costs for the employee’s recurrent shoulder concerns, penalties, attorney fees and other legal costs.  Again, the employer asserted the employee’s condition was the result of a superseding or intervening event.

At the request of the employer, Douglas Bald, M.D., orthopedic surgeon, examined the employee on 
January 6, 2005.  In reliance upon the employee’s denial of any recent or intervening injuries of any kind, Dr. Bald opined that the employee continues to be persistently symptomatic in his right shoulder as a consequence of his original work-related injury of July 6, 2000 and subsequent two surgeries; however, he found no evidence of rotator cuff weakness to suggest a recurrent rotator cuff tear.  Further, Dr. Bald opined the employee is medically stable and stationary, needs no further medical treatment, and is not a candidate for further surgical treatment.  Dr. Bald acknowledged the employee has heterotopic ossification in the area of the previously resected acromioclavicular joint and crepitation emanating from that region, but opined that was not the source of the employee’s persistent pain complaints.  Dr. Bald opined the only additional treatment needed for the employee’s July 6, 2000 injury is use of an anti-inflammatory agent and continued home exercise.

On January 28, 2005, the employer filed Notice of Withdrawal of Controversions Dated November 18, 2004, and January 5, 2005.  The Notice reads as follows:

The employer, MTNT, Ltd., and its workers’ compensation carrier, Alaska National Insurance Company, (hereinafter called “MTNT, Ltd.”) hereby withdraw the controversion notices, filed November 18, 2004, and January 5, 2005.

Orthopedic surgeon, Dr. Douglas Bald, evaluated the employee during an independent medical evaluation on January 6, 2005.  According to Dr. Bald, the work injury of July 6, 2000, continues to be a substantial factor in the employee’s periodic right shoulder symptomatology.  Dr. Bald recommends occasional use of anti-inflammatory medications to address the periodic concerns.

MTNT Ltd. Withdraws its controversion notices of medical costs, incurred in the Fall of 2004, to permit the employee to pursue conservative medical care Dr. Bald believes to be medically indicated, if the employee so wishes.

On March 9, 2005, Dr. Gieringer examined the employee.  He found the employee’s range of motion reasonably good, functional, but not normal.  Further, he found the employee’s range of motion was not as good as it had been in October of 2004.  Dr. Gieringer reviewed the October MRI, agreed with the radiologist, and determined the employee had post-surgical changes and a complex partial tear of the supraspinatus.  He indicated the MRI would not show shoulder laxity , which he determined the employee may have, given the results of the exam.  With regard to another operation, Dr. Gieringer noted:  

My feeling is that it’s a little risky to do without better indications for it although his pain and his laxity and the little bit of tenderness he has at the AC joint plus the inability he has to do activities of daily life more or less indicate to me that a surgery is indicated.  I don’t feel strongly about it but I do feel that it’s a likely possibility that will help him.

Dr. Gieringer recommended an arthroscopic examination of the employee’s shoulder to check the condition of his rotator cuff and, if necessary, repair it; and to tighten the employee’s ligaments.  Dr. Gieringer indicated the purpose of the surgery is to improve the function of the employee’s shoulder and relieve pain.

A pre-hearing in this matter, chaired by Workers’ Compensation Officer Joireen Cohen, was held on 
February 15, 2005.  The issues listed were:  “Medical care – preauthorization for surgery by Dr. Gieringer.  Attorney’s fees and costs.”  The employer’s defenses were covered, as follows:  “Ms. Hennemann states that the controversion of right shoulder treatment was withdrawn on 01/28/2005.  She states the employer has no duty to pre-authorize medical treatment.  She states there is no bill which has been submitted that has been controverted.”  Discussions noted by the Workers’ Compensation Officer included, “The dispute between the parties appears to be whether surgery by Dr. Gieringer should be authorized.”  Neither party filed a request to amend the pre-hearing conference summary.

II.
Testimony 

A.  Kathy Hammett
Kathy Hammett, Accounts Receivable Manager for Dr. Gieringer, testified at hearing.  Ms. Hammett testified that it is her job to make sure pre-authorization is obtained and that surgery is paid for.  

Ms. Hammett testified that in the case of the employee, on November 4, 2004, she contacted Tammi Lindsey from Alaska National Insurance Company, and Ms. Lindsey told her the insurance company would not approve or pay for any upcoming surgery for the employee.  Ms. Hammett testified that it is the policy of Dr. Gieringer that he will not perform surgery for any employee whose claim has been controverted.  She testified that because the employee does not have private health insurance, Dr. Gieringer would not proceed with surgery.  She testified the only way he would have performed surgery on the employee is if the employee paid cash up front.

Ms. Hammett testified she understood the insurance company’s policy that a bill must be submitted before payment is received.  She testified that if the Board issued a decision and order, documenting surgery is compensable, 
Dr. Gieringer would proceed with the procedure.  Further, she testified that if a controversion is not in place, she must receive preauthorization from the insurance company that surgery will be paid for.  

Ms. Hammett testified that Dr. Gieringer’s office did not receive notice that the employer’s controversion was withdrawn.  The notice of withdrawal of controversion was read to Ms. Hammett in its entirety.  Ms. Hammett testified that based upon the language of the withdrawal of controversion, to permit the employee to pursue conservative medical care, she would not permit surgery to go forward.  She testified that the qualifying language of the notice of controversion seemingly does not allow surgery, but rather allows conservative treatment such as injections, physical therapy and things of that nature.  Ms. Hammett testified that her read of the controversion notice was that only conservative care would be covered, and considered that from an employer’s medical evaluator’s perspective, surgery would not be allowed.  She testified that if the notice said the controversion was totally withdrawn, Dr. Gieringer would proceed with surgery.

Ms. Hammett testified she would need notice from the insurance adjuster that the claim was open and that the insurer accepted full responsibility for treatment of the employee’s right shoulder.  She testified if that was provided, Dr. Gieringer would perform surgery.

B. Tammi Lindsey
Tammi Lindsey, Senior Claims Examiner and Vice President of Alaska National Insurance Company’s Claims Department, testified at hearing.  Ms. Lindsey testified she has been involved with the employee’s claim for three years.  She testified she was aware of the two controversions.  She testified that had the employee contacted her, she would not have pre-authorized surgery.  She testified that after the controversions were withdrawn, had 
Dr. Gieringer’s office contacted her, she would have told his office that the employee’s claim was open and accepted by the insurance company.  Ms. Lindsey testified that it would make no difference what type of authorization was requested, she would only say, “We have an open and accepted claim.”  

When questioned about the notice of withdrawal of controversions, she acknowledged there is a qualification in the notice; Ms. Lindsey testified that she thinks the notice of withdrawal is ambiguous.  She testified that it raises a question of what would be allowed and what would not be allowed.  However, she testified that if Dr. Gieringer’s office called and requested pre-authorization for surgery, she would only say, “We have an open and accepted claim.”

C. Ephrem Andrews

Ephrem Andrews, the employee, testified at hearing.  He testified that he worked for the employer for 23 years, and described how he was injured.  

He testified that Dr. Gieringer performed surgery on his ligaments that were torn in three places.  He testified that after the first surgery, he did physical therapy; but after a couple of months, his shoulder got really sore.  The second surgery was performed and he testified that after two to three months, his shoulder acted up again.  The employee testified that Dr. Gieringer released him from care, but then his shoulder got bad again.  He testified that Dr. Gieringer said surgery was needed again.  The employee testified that Dr. Gieringer told him after surgery, his shoulder might get better, it might get worse.

The employee testified that he has not had surgery because Dr. Gieringer’s office needs pre-authorization from the insurance company for payment.  He testified he is not able to pay for the surgery himself, and that he wants the Board to authorize surgery.

III. Attorney Fees
The employee provided an affidavit of attorney fees and costs, filed by the employee’s attorney on 
May 27, 2005.  Additionally, Mr. McMillan testified he spent an additional three hours preparing for hearing and two hours representing the employee at hearing.  Mr. McMillan bills his time at $250.00 per hour.  The affidavit and testimony itemize 27 hours of attorney time for attorney fees in the total sum of $6,800.00.  Itemized costs include a $75.00 fee for Dr. Gieringer’s response to a letter regarding the nature of the recommended surgery.

At hearing, the employer conceded it is responsible for the employee’s attorney fees from November 22, 2005 through February 15, 2005, the date of the pre-hearing conference.  Mr. McMillan spent 9.3 hours representing the employee during this time period for attorney fees in the sum of $2,325.00.  

The employer argues that any fees beyond February 15, 2005, should not be awarded because the hearing was not necessary because there is no controversy. 
IV. Parties’ Arguments

A. Employer’s Arguments

The employer argues that it is not challenging the compensability of the employee’s shoulder surgery; it is not claiming the need for surgery is not work related; and it is not claiming the shoulder surgery is not compensable.  Though an employer is required to pay for necessary treatment, the employer argues that its obligation does not extend to a requirement that the employer authorize treatment in advance of receipt of a completed medical report and billing.  The employer admits it has refused to pre-authorize the employee’s shoulder treatment and argues that under the cases addressing preauthorization, the Board does not have the means to order the employer to do so.  

The employer asserts the Board does not have the authority to require the employer to preauthorize payment under Summers v. Korobkin Construction,
 because the employer has given Dr. Gieringer’s office every indication it will pay for the surgery.  The employer argues that under Richard v. Firemen’s Fund Insurance Company,
 the Board has no means by which to order the employer to preauthorize surgery, and that the only affirmative duty the employer or insurer have under the Act is to pay for all necessary medical expenses of the employee.  The employer asserts that the Court’s ruling stands as the rule that employers do not have an affirmative duty to preauthorize medical care or otherwise bring it about.

The employer asserts its arguments are further supported by Taylor v. Independent Steel Erectors, Inc.,
 in which the Board determined that because medical costs are not “due and owing” until after treatment is provided and the bills and reports are produced to the employer, the employer cannot be required to pay or guarantee payment beforehand through preauthorization of treatment.

Additionally, the employer points to Hughes v. Universal Security Products,
 to support its argument that the Board does not have the authority to order the employer to preauthorize treatment.  In this case the Board refused to order an insurer to advance costs for treatment, because the Act directs reimbursement of costs after successful prosecution of a claim.

The employer also calls the Board’s attention to the dissent of one Board member in Miller v. Houston Nana,
 in which the Board member cautioned against permitting a physician or employee to use preauthorization as a tool to obtain a guarantee of payment of medical bills, for preauthorization is not a requirement under the Act; and forcing employers to preauthorize treatment denies employers the right to controvert or otherwise challenge compensability of the benefits upon receipt of records and bills.

The employer asserts it has provided the employee with assurances that it will fulfill its obligation to pay medical costs in accord with the Act, when presented with documentation and bills for consideration.  The employer argues that to require the employer to do more is inconsistent with the Act and the rule set out by the Alaska Supreme Court in Richards v. Fireman’s Fund.  The employer does state it is unwilling to guarantee payment of surgery with Dr. Gieringer until they see what he performs.

In closing arguments, the employer asserted the employee was asking for two things, preauthorization for surgery and a prospective ruling that the employee’s claim is compensable.  The employer asserts it is not necessary for the employer to preauthorize or guarantee payment for surgery, based upon the insurer’s willingness to inform 
Dr. Gieringer’s office that the employee’s claim is open and accepted.  The employer argues that, therefore, there is no need for the Board to order authorization for the surgery, and requests that the Board deny the employee’s request.

Additionally, the employer argues there is no need for the Board to render a prospective ruling that the employee’s claim is compensable.  The employer asserts that such an order is not necessary because Dr. Gieringer’s office does not need it, and that the employer has not disputed compensability of the employee’s shoulder condition since January 28, 2005.

The employer admits the notice of withdrawal of the controversions was ambiguous, but asserts that the ambiguity was clarified at the February 18, 2005 pre-hearing conference.  The employer asserts that after the pre-hearing conference there could be no doubt that the withdrawal was not partial but, rather, a full withdrawal.  Further, the employer asserts that it is clear from the pre-hearing summary that the withdrawal of the controversions was full.

The employer asserts the only issue before the Board is whether the insurer could be required to pre-authorize surgery, and requested that the Board not enter such a ruling.  The conclusion of the employer’s hearing brief states, “MTNT respectfully requests that the Board deny Mr. Andrews’ claim and decline to require MTNT to preauthorize future medical treatment.”  

B. Employee’s Arguments
The employee asserts the issue for hearing concerns the employee’s request that the Board authorize arthroscopic surgery on his right shoulder.  The employee argues a controversy exists because the employer, in reliance upon the opinion of its medical examiner, has controverted all non-conservative medical treatment, and the employee relies upon the opinion of his treating physician that surgery is necessary to improve the function of his shoulder and relieve the pain.  The employee argues that he has established that surgery is reasonable and necessary, and the only impediment to surgery is the reluctance and refusal of the employer to authorize it, thereby necessitating intervention from the Board.  

The employee requests that the Board authorize continued treatment or care, as recovery requires, under 
AS 23.30.095(a).  The employee argues if an employee needs continued treatment or care more than two years after the date of injury, under AS 23.30.095(a), the Board has the authority to authorize the reasonable and necessary care, but has the latitude to choose among reasonable alternatives.  The employee argued the Board has considerable latitude in ordering medical benefits as the process of recovery may require, and requests that the Board exercise its authority in this case.

The employee argues that under Summers v. Korobkin Construction,
 he is entitled to a hearing and a prospective determination regarding whether certain medical treatment is compensable.  The employee points to the Alaska Supreme Court’s recognition in the Summers case, which states:

Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under AWCA.

The employee cites to the Board’s decisions in Gillespie v. Our House An Assisted Living Family
 and Wellborn v. Veco, Inc.
 to support his assertion that the Board has the authority to order the employer to pay for specific treatment.  

As of the date of the filing of the employee’s hearing brief, May 27, 2005, the employee asserted his belief that the employer withdrew its controversion only to allow conservative care.  The employee further asserted his belief that the employer continues to controvert all non-conservative treatment.  The employee asserted in his brief that the issue before the Board is, therefore, whether the surgery recommended by Dr. Gieringer is necessary for the “process of recovery.”  

The employee argues that in order for the Board to determine the issue before it, the Board must apply the presumption analysis, and that in doing so, asserts the Board will find the weight of the medical evidence favors permitting the employee to follow the recommendations of his treating physician, Dr. Gieringer.  The employee argues the Board should exercise its prerogative under AS 23.30.095(a) to authorize the arthroscopic surgery recommended by Dr. Gieringer.

As a final matter, the employee asserts the employer’s posturing at the pre-hearing was not the same as that presented to the Board at hearing.  Despite the employer’s admittance that its notice of withdrawal of its controversions is ambiguous, the employee contends that the notice of controversion was not at all ambiguous, but rather, it was clear that the withdrawal was only for conservative care, and the controversion of all other care remained in effect.  The employee refers to the Summers case fact pattern in which there was no controversion by the employer, but the employer refused to authorize further medical care for the employee.  The employee argues that the facts of this case are analogous to the Summers case; and under Summers, the Board does have the authority to authorize the specific treatment recommended by Dr. Gieringer.  The employee argues that he is not asking the Board to order the employer to preauthorize surgery; he is asking the Board to order prospective treatment under AS 23.30.095(a).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

As an initial matter, the Board finds the parties were arguing different issues before the Board.  The controlling document in determining the issue before the Board is the Prehearing Conference Summary.  In this case, the Board finds the issue as stated, “Medical care – preauthorization for surgery by Dr. Gieringer,” can be interpreted in more than one way.  The Board finds the employer interpreted the issue to be whether the Board has the authority to require the employer to preauthorize surgery by Dr. Gieringer.  The Board finds the employee interpreted the issue to be whether the employee is entitled to an order from the Board authorizing arthroscopic surgery recommended by Dr. Gieringer.  Prior to taking arguments at hearing, the Board attempted to clarify the issue before it.  The Board stated, “The issue before the Board today is whether the employee is entitled to an order from the Board authorizing the specific treatment of arthroscopic surgery.”  However, the parties proceeded to make their arguments based upon their respective interpretations of the issue before the Board.  

The Board finds the correct issue before it is whether the Board has the authority to order prospective treatment, which was stated in the pre-hearing conference summary as, “Medical care – preauthorization for surgery by 
Dr. Gieringer.”  

AS 23.30.095(a) states, in relevant part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.

The Board finds, however, that it is premature to issue a finding regarding whether the surgery recommended by Dr. Gieringer is reasonable and necessary, and compensable under AS 23.30.095(a).  The Board finds the 
pre-hearing conference summary did not adequately or clearly state the issue before the Board.  The Board finds the employee has had an opportunity to brief the Board on the issue of an order for prospective treatment; however, the employer, based upon its misunderstanding of the issue, has not had the same opportunity.  The Board finds, in order to protect the due process rights of the parties, that until the employer has had an opportunity to brief the issue of prospective treatment, it is premature for the Board to make a determination regarding this issue.  

Under AS 23.30.135(a) and AS 23.20.155(h), the Board shall order that we will hear the employee’s claim for authorization for prospective treatment on the written record.  Because the employee has already briefed this issue, the Board shall order the employer to file its brief within 30 days of the date of the Board’s order, and shall permit the employee to file a reply within 10 days of the employer’s filing.  The Board shall maintain jurisdiction over the employee’s claim for attorney fees and costs.


ORDER
1. The Board shall hear the employee’s claim for authorization for prospective treatment on the written record.

2. The employer shall file its brief on the issue within 30 days of the date of issuance of this decision and order.

3. The employee shall file his reply to the employer’s brief within 10 days of the date the employer files its brief.

4. If the employer does not file a brief, the Board shall make a determination based upon the record before it.

5. The Board shall maintain jurisdiction over the employee’s claim for attorney fees and costs.

Dated at Anchorage, Alaska on June 29, 2005.
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Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under 
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EPHREM J. ANDREWS employee / applicant; v. MCGRATH LIGHT & POWER, INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200012380; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June  29, 2005.
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� 9/5/01 Dr. Gieringer’s responses to questions posed by Jean Lilja, Medical Rehabilitation, Alaska National Insurance Company 


� 9/12/01 Letter To Whom It May Concern from Dr. Gieringer


� 10/27/04 Chart Note, Dr. Gieringer


� 10/27/04 X-rays Right Shoulder, Lester B. Lewis, M.D.


� 10/29/04 MRI Right Shoulder, Lawrence P. Wood, M.D.


� 11/11/04 Andrew, Ephrem #13680, Medical Record, Employee’s Exhibit L to Hearing Memorandum


� 11/18/04 Controversion Notice


� 1/6/05 EME Report, T.I.M.E., The Independent Medical Evaluators, Dr. Bald


� 1/28/05 Notice of Withdrawal of Controversions Dated November 18, 2004, and January  5, 2005.


� 3/9/05 Chart Note, Dr. Gieringer


� 4/8/05 Dr. Gieringer’s responses to questions


� 814 P.2d 1369 (Alaska 1991).


� 384 P.2d 445 (Alaska 1963).


� AWCB Decision No. 01-0213 (October 30, 2001).


� AWCB Decision No. 89-0209 (August 15, 1989).


� AWCB Decision No. 03-0287 (December 5, 2003).


� 814 P.2d 1369


� 814 P.2d 1369, 1372-1373.


� AWCB Decision No. 04-0167 (July 9, 2004).


� AWCB Decision No. 91-0159 (May 23, 1991).
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