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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ABDUL K. ADEPOJU, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

FRED MEYER STORES INC,

                                                  Employer,

(self insured)

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200014082
        AWCB Decision No. 05-0177 

         Filed with AWCB Fairbanks, Alaska

         on July 5, 2005


We heard the employee’s claim for workers’ compensation benefits in Fairbanks, Alaska on June 1 - 2, 2005.  Attorney Mike Stepovich and paralegal Peter Stepovich represented the employee.  Attorney Paul Hoffman represented the employer and insurer (“employer”).  We closed the record when the hearing concluded on June 2, 2005.

ISSUE

1.        Whether the employee's Fred Meyer injury is a compensable injury under the Alaska Worker's Compensation Act.

2.        Whether the employee is entitled to worker's compensation benefits related to his Fred Meyer work injury?

SUMMARY OF THE EVIDENCE

The employee seriously injured his neck while working for Veco on the oil spill cleanup in 1989. That resulted in a fusion of C5-C6 & C6-C7 by Young Ha, M.D., on December 12, 1989. There were also complaints of low back pain and radiculopathy, but there was no surgery for those conditions and such complaints continue to the present. The employee was treated for low back pain and sought low back surgery, which was denied, before settling with Veco in June 1993 in a manner that strictly limited his future medical care. 

The employee testified that he was injured at work for the present employer in 2000 as a result of operating a defective meat slicer in the delicatessen of the Fred Meyer store on College Road.
 He also said that due to the cumulative effect of operating the defective slicer he reported to the Tanana Valley Clinic on June 19, 2000 complaining of pain on the right side of neck, and in the right trapezius, body weakness, and inability to walk and grip. After examination at the Clinic by Paul Finch, PA-C, the employee was referred to Hunter Judkins, M.D., for admission to Fairbanks Memorial Hospital (FMH) for cervical MRI and neurological consult.

At  FMH  the employee underwent  MRI  and examinations  by  Dr. Judkins, James Foelsch, M.D., and George Vrablik, M.D. In addition to PA-C Finch's diagnosis, Dr. Judkins reported that the employee was found to have worsening right shoulder pain and left upper extremity dysesthesias as well as intermittent loss of urinary control for three weeks. Dr. Foelsch findings were similar to those of PA-C Finch and Dr. Judkins. Additionally, Dr. Foelsch stated that the employee had recently sought chiropractic care, which produced no benefit.
  Finally, Dr. Vrablik noted that the patient has noticed neck and arm pain primarily and he has had problems with urinary urgency and has had substantial weakness in ambulation. All three doctors diagnosed cervical myelopathy and Dr. Judkins discussed the matter with Anchorage neurosurgeon, Timothy Cohen, M.D.  Dr. Cohen agreed to accept the employee, and an air ambulance flight was arranged with Frontier Air early in the morning of June 20, 2000. 

The employee was admitted to Providence Hospital on June 20, 2000. Dr. Cohen's admission report stated that the patient developed pain into his right shoulder two to three months ago, and over the last three to four days has developed progressive weakness with paresthesia and hypesthesias of his upper and lower extremities.

Dr. Cohen performed anterior and posterior decompressive surgery and fusion from C3-6. Dr. Cohen's preoperative and postoperative diagnosis regarding the anterior procedure was that of quadriparesis secondary to cervical stenosis, disk herniation, and spinal cord contusion.

Following recuperation from his surgery the employee was admitted to the Providence Hospital rehabilitation unit on June 27, 2000. In a Progress Note dated June 27, 2000, based on the employee’s statements, Dr. Cohen stated the employee's use of the meat slicer aggravated his underlying disease, causing spinal cord contusion. 

The employee was discharged from the Providence Hospital rehabilitation unit on August 9, 2000. His discharge diagnoses included Quadriparesis, Spasticity of the lower extremities. The employee was provided with a wheel chair, walker and other adaptive aids at the time of discharge.

Following his discharge from Providence Hospital the employee began rehabilitation therapy services at Fairbanks Memorial Hospital (FMH) on August 16, 2000. In addition to the FMH physical therapy the employee was provided medical care by Fairbanks Psychiatric and Neurological Clinic. 

On September 21, 2000, Susan Klimow, M.D., of Rehabilitation Medicine Associates, predicted that the employee’s condition of quadriparesis would remain with him and that his functional abilities may improve, but it was not likely he would reach his prior level of function.   Further, Dr. Klimow advised that she would wait at least one year after the employee's injury to establish medical stability. 

On November 16, 2000 Dr. Cohen reported that the employee was walking further with a walker although he is still unstable on his feet. Additionally, Dr. Cohen thought that the employee would be disabled from work up to June 21, 2001. On January 8, 2001 Dr. Foelsch's diagnostic impression was, 1. Cervical myelopathy with persistent deficit and symptoms and, 2. Low back pain.

On January 25, 2001 Dr. Foelsch opined that the employee's most recent injury complaints were an aggravation of a pre-existing condition. Nevertheless, upon inquiry from the adjuster, Dr. Foelsch later qualified his opinion by stating that it was “possible” that the meat slicer activity may have contributed to his chronic neck pain.  

On February 22, 2001 Dr. Klimow encouraged the employee to engage in home exercise and join the Fairbanks Athletic Center if possible, and to get out of the home on a more frequent basis. Dr. Klimow's recommendations were consistent with earlier recommendations of FMH Occupational Therapist Mary Hopkins, who had advised and encouraged the employee to "attend community class or other age appropriate activities outside the home to increase community access and mobility as well as increase endurance as patient presently spends much of his time at home in bed or in his bedroom."

The employee then attended two separate employer sponsored independent medical evaluations (EIMEs) on March 26, 2001 and April 2, 2001. Thomas Rosenbaum, M.D., of Portland, Oregon, performed the first EIME. Dr. Rosenbaum concluded that the employee's cord compression was due to the progression of time, and unrelated to his work activity. Likewise, the employer's second examiner, Patrick L. Radecki, M.D., found no evidence that the use of the meat slicer aggravated or caused a significant worsening of the multiple defects in the employee's cervical spine region.

On August 17, 2001 the employee visited Dr. Judkins at the Tanana Valley Clinic. Concerning the work-relatedness of the employee's condition, Dr. Judkins thought it was “possible” that his work may have aggravated his underlying condition.
 

In November of 2001 the employee began treating with Victor Bartling, D.O., of the Tanana Valley Clinic. The employee presented to Dr. Bartling on November 5, 2001 for discussion regarding management for his pain. Dr. Bartling diagnosed the employee with cervical myelopathy and spastic quadriparesis and pain to the cervical region and lower lumbar area. On July 29, 2002 the employee reported to Dr. Bartling that at times he has difficulty with urination. On December 5, 2002 the employee reported chronic neck pain and swelling to his legs.

On April 21, 2003 Dr. Bartling noted that the employee's pain was not being very well controlled, worse during the morning and at nighttime. He said the employee was also having difficulty urinating.  The employee was still having some burning sensations in his lower extremeties and there were signs of fatigue. Examination of the extremities showed decreased sensation in both the lower and upper extremities. Additionally, the employee exhibited some spasticity of the lower extremities and clonus was noted bilaterally.

A Board ordered second independent medical evaluation (SIME) was conducted on May 14, 2003 by neurosurgeon Bruce M. McCormack, M.D.  Dr. McCormack noted the employee's history of a two-level neck fusion in 1989, and that in ensuing years he had episodes of neck and back pain. Dr. McCormack also noted, "The patient was employed from 9/91 to the reported injury date 6/19/00 without significant medical interruption". Based on the employee’s statements, Dr. McCormack opined, "It is more probable than not that this was caused by the ‘meat cutter’ incidents while working for Fred Meyer's of Alaska.”

Following Dr. McCormack's opinion, the employer petitioned the Board to disqualify Dr. McCormack and deposed numerous witnesses. Additionally, the employer undertook the surveillance and videotaping of the employee during October to December of 2004 and then again in early April of 2005. The videotapes
 show the employee walking slowly with a Canadian crutch on uneven surfaces, including snow, not in a wheelchair. After being presented with the videotapes for review, Dr. McCormack did not comment further on the cause of the employee’s condition, but reduced the permanent partial impairment rating he had earlier provided.

The employee continues to treat with Dr. Bartling and continues to report neck pain, difficulty urinating (neurogenic bladder), erectile dysfunction and headaches. Dr. Bartling continues to find sensory deficits in the lower extremities, and balance and gait deficiencies consistent with spastic hemiparesis. The threshold issue we must decide is whether the employee’s current condition was substantially caused by his work for the employer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Supreme Court has consistently recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, it is disputed whether the employee incurred an aggravation of his preexisting condition while working for the employer. The employee relies on his testimony, the testimony of his wife and coworkers, and on medical opinions, including the opinion of Dr. McCormack, which restate his belief that the employee’s ongoing condition and need for treatment was substantially caused by his work for the employer. Based on this evidence, we find the employee has raised the presumption of compensability and entitlement to continuing medical treatments. Consequently, the employer must submit substantial evidence to overcome the presumption.

To overcome the presumption of compensability, the employer presented medical opinions of Drs. Rosenbaum and Radecki, which indicate that the employee’s treatment beginning in 2000 was a result of his pre-existing spinal degeneration, and was unrelated to any work activity. We find this is substantial evidence to overcome the presumption, and the employee must prove his claim by a preponderance of the evidence.

Based on our review of the record, we find no medical opinions or evidence, from Drs. Judkins, Foelsch, Cohn, Bartling or any other providers, independently support the employee’s claim that his condition, evaluation and treatment beginning in 2000 is substantially related to his work for the employer. Rather, we find any supportive medical opinions were based solely on observations of and statements made by the employee.
 Consequently, we place greater weight on the medical opinions and testimony of Drs. Rosenbaum and Radecki, which indicate that the employee’s treatment beginning in 2000 was a result of his pre-existing spinal degeneration, and was unrelated to any work activity.  Accordingly, we find the employee cannot prove his claim by a preponderance of the evidence, and must be denied.


ORDER
The employee’s claim for payment of continuing medical treatments, and associated penalties and legal costs, is denied and dismissed.

Dated at Fairbanks, Alaska on July 5th, 2005.
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Fred G. Brown, Designated Chairman
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Chris N. Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ABDUL K. ADEPOJU employee / applicant; v. FRED MEYER STORES INC, employer; (self insured) / defendants; Case No. 200014082; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 5th, 2005.

                             

   


_________________________________

      







Victoria J. Zalewski, Admin. Clerk
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� The employee assumed the slicing duties for meats and cheeses for the deli case, in addition to his normal duties of slicing meats and cheeses for sandwiches, beginning in September / October of 1999. The employee testified that occasionally the machine would get stuck and slow down and that it was hard to push. He said that during the period of October of 1999 to June 2000 the slicing machines automatic function was inoperable on a number of occasions totaling a period of 3 months, possibly more.





� The employee treated with William Tewson, D.C., between February 4, 2000 and March 2, 2000 for cervical, right shoulder and lower back pain. The employee testified that his cervical and right shoulder pain became more pronounced in February of 2000.





� Dr. Judkins stated in his report that he thought the question of causality should likely be left to a neurosurgeon and spinal specialist.


� The employee objected to any consideration of the videotapes, asserting they are irrelevant and unfairly prejudicial. Alaska Rules of Evidence 402, 403. We overrule to objection, as we find they provide a probative reflection on the employee’s credibility. 


� Based on the employee’s consistent and incredible embellishments concerning the nature of his condition, we find any medical opinions as to causation, relying on observations of and statements by the employee, must be discounted. AS 23.30.122.
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