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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ANGELA D. MCKINNEY, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

CHARLES R. CORDOVA, D.D.S.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200401116
        AWCB Decision No.  05-0180

         Filed with AWCB Anchorage, Alaska

         on July  6,  2005


On April 14, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s appeal of the Reemployment Benefits Administrator’s (“RBA”) Designee’s determination that the employee is entitled to reemployment benefits.  An additional issue before the Board was whether the employee was entitled to reasonable attorney fees under AS 23.30.145(b).  Attorney Chancy Croft represented the employee.  Attorney Erin Egan represented the employer and insurer (“employer”).  The Board denied and dismissed the employer’s appeal and affirmed the RBA Designee’s determination finding the employee eligible for reemployment benefits.  The Board retained jurisdiction over the employee’s claim for attorney fees and costs, and ordered the employee to provide the Board with an itemized affidavit of attorney fees and costs reflecting the attorney time and costs expended on this matter within 30 days from the date of issuance of this order.  The Board’s order was issued on May 13, 2005.  In accordance with the Board’s order, Attorney Croft filed a revised initial affidavit of fees and supporting memorandum on May 18, 2005.  The employee’s affidavit of fees filed on May 18, 2005, was not entered into the workers’ compensation system, nor was it placed in the employee’s case file, or directed to the Board.  A copy of the May 18, 2005 affidavit was provided, at the Board’s request, on June 30, 2005.  The record closed when the Board next met on July 6, 2005.


ISSUES

Under AS 23.30.145(b), what is the reasonable attorney fee to which the employee is entitled?


SUMMARY OF THE EVIDENCE
The recitation of facts shall be limited to those necessary to determine the narrow issue of the reasonable attorney fee to which the employee is entitled in this case.  The Board incorporates by reference the facts as detailed in our prior decision, AWCB Decision No. 05-0129 (May 13, 2005).  In this case the Board found the RBA Designee did not abuse her discretion in finding the employee eligible for reemployment benefits, denied and dismissed the employer’s appeal of the  RBA Designee’s determination, determined the employee was entitled to attorney fees and costs, and that $300.00 per hour was a reasonable hourly fee for the work performed by Mr. Croft in this case.

The Board’s findings with regard to the attorney fee issue stated as follows:

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employee’s attorney has successfully obtained a benefit for the employee.  Specifically, we find the employer appealed a finding of the employee’s eligibility for reemployment benefits and resisted providing reemployment benefits to the employee; and the employee’s attorney effectively opposed the appeal.  The Board concludes we may award attorney's fees under subsection AS 23.30.145(b).  

The employee submitted affidavits of itemized attorney fees at $300.00 an hour, and paralegal fees at $100.00 an hour.  The employer objects to the employee’s affidavit of attorney fees and costs, contending, that the $300.00 per hour billing rate is too high, and that some of the itemizations are for legal work unrelated to the issue presented at hearing.  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

Turning to the present case, the Board finds Mr. Croft’s involvement in this case substantially assisted in the recovery of reemployment benefits for the employee.  The Board finds based upon the unusual procedure exercised by the employer, and the confusing nature of the controversion notice upon which the employer relied, that the issue before the Board was more complicated than a typical appeal of an RBA determination.  The Board finds Mr. Croft’s representation of the employee was instrumental in bringing to light the flaws in the employer’s controversion and exhibiting the RBA Designee did not abuse her discretion.  Additionally, the Board finds reemployment benefits to be a very valuable, considerable benefit to the employee.  We find 
Mr. Croft was a strong and effective advocate for his client.  His briefs and presentation of the employee’s position were detailed, thorough, and of great assistance to the Board.  The Board finds Attorney Croft did additional research, prepared and submitted the results of that research based upon a pre-hearing request made by the Board.  Accordingly, the Board concludes the employee is entitled to receive payment of her attorney fees, as well as her costs for obtaining this benefit.
  

The Board finds the hourly attorney fee of $300.00, and the hourly paralegal assistant costs are reasonable under Abood and Wise.  The employer argues that the hourly attorney fee claimed by the employee is excessive for the Alaska market when compared to the rates of other comparable attorneys.  Additionally, the employer argues that at most hearings Mr. Croft is awarded a much lower rate of attorney’s fees.  The Board finds the employer’s arguments without merit and contrary to the Board’s obligation to consider each claim for actual attorney fees on its own merits.  The Board finds Mr. Croft sets a high standard, which comparable attorneys in the Alaska market strive to achieve.  Further, the Board finds the hourly attorney fee awarded to Mr. Croft’s clients from 2000 through 2004 was $250.00 per hour.
  The Board finds practice in the workers’ compensation forum to be contingent upon prevailing on issues presented to the Board.  The Board takes administrative notice that Mr. Croft has practiced in the specialized area of workers' compensation law for many years.  The Board finds Mr. Croft, especially, will often take extremely difficult cases, or cases of first impression.  Accordingly, in light of Attorney Croft's long-standing expertise and extensive experience, the extraordinary job he performed for the employee in this case, and the contingent nature of workers' compensation practice, we find $300.00 per hour to be a reasonable hourly rate for Mr. Croft in this matter.  

The Board has considered the employer’s objection that some of the itemized attorney hours and itemized paralegal assistant hours were expended on issues not considered in this decision.  We find the employer’s objections are sound.  The Board shall order the employee to provide the Board with an itemized affidavit of fees and costs containing only those fees and costs related to the issue before the Board.  The Board shall retain jurisdiction over this matter to compute the employee’s award of attorney’s fees and costs.

The Board has been provided a revised initial affidavit of attorney fees reflecting the time spent by Chancy Croft Law Office on the matter of the employer’s appeal of the RBA Designee’s determination that the employee is eligible for reemployment benefits.  Mr. Croft, having been duly sworn, stated, pursuant to 8 AAC 45.180, that in representing the employee he spent 25.5 hours of time billed at $300.00 per hour, and 1.1 hours billed at $250.00 per hour; and that 22.65 hours of paralegal time billed at $100.00 per hour was spent on the employer’s appeal of the RBA Designee’s determination of eligibility.  The total attorney fees requested under this affidavit are $10,190.00 

Additionally, Mr. Croft filed a supplemental affidavit of fees, itemizing all the time not previously submitted in written form, including time spent on the issue of attorney fees, and time spent after the date of hearing through May 17, 2005.  The supplemental affidavit includes 8.7 hours of Mr. Croft’s time billed at $300.00 per hour and 7.15 hours of paralegal time billed at $100.00 per hour, for a total of $3,425.00.  

The employee asserts the time deleted from the original affidavit of fees related to the primary issue before the Board, at least indirectly.  

The Board shall review all affidavits filed by the employee to determine if the time spent was related to the issues before the Board.  In determining the reasonable attorney fees in this case, the Board shall consider in conjunction with one another the following:

1. April 7, 2005 Affidavit of Fees;

2. April 14, 2005 Supplemental Affidavit of Fees;

3. May 18, 2005 Memorandum in Support of Revised Initial Affidavit of Fees;

4. May 18, 2005 Revised Initial Affidavit of Fees; and

5. May 18, 2005 Supplemental Affidavit of Fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board found in its May 13, 2005 Decision and Order that the employee is entitled to reasonable attorney fees pursuant to AS 23.30.145(b), and that $300.00 per hour for Mr. Croft’s time and $100.00 per hour for paralegal time are reasonable under Williams v. Abood
 and Wise Mechanical Contractors v. Bignell.
  The Board shall now address the time itemized by the employee’s attorney and determine those tasks and hours related to the issues before the Board; specifically, the employer’s appeal of the RBA Designee’s determination of the employee’s eligibility for reemployment benefits, and the employee’s entitlement to reasonable attorney fees and costs.

AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  In light of these legal principles, the Board has examined the entire record for this case, including all affidavits and supplemental affidavits of attorney fees.  We shall address each individually.
I. May 18, 2005 Revised Initial Affidavit of Fees

The Board finds that all time and tasks itemized on the May 18, 2005 Revised Initial Affidavit of Fees are related to the issues before the Board, with the exception of .4 hours of paralegal time spent on March 31, 2005, reviewing and revising a letter to M. Wentworth regarding SIME questions, copying client, and updating file.  The Board finds 1.10 attorney hours at $250.00, 25.5 attorney hours at $300.00 per hour, and 22.25 paralegal hours at $100.00 per hour are reasonable; for total reasonable attorney fees of $7,925.00 and paralegal costs of $2,225.00 under the Initial Affidavit of Fees, totaling $10,150.00.

II. April 7, 2005 Affidavit of Fees

The original Affidavit of Fees was filed with the Board on April 7, 2005.  The Board finds most services and time itemized on the May 18, 2004 Initial Affidavit of Fees are also included on the April 7, 2005 Affidavit of Fees.  The Board shall consider only those itemizations not included on the May 18, 2004 Initial Affidavit of Fees to determine the reasonable attorney fees in this matter.

The Board finds 1.3 hours of attorney services and 2.7 hours of paralegal services provided to the employee and itemized on the April 7, 2005 Affidavit of Fees are related to the employer’s appeal of the RBA Designee’s determination of eligibility.  The specific services the Board finds reasonable and related to the employer’s appeal, are as follows:

· 12-22-04
Conf. w/ client; review records.  1.2 hours service provided by paralegal.

· 12-16-04
Prepare medical timeline.  1.5 hour service provided by paralegal.

· 12-10-04
Review, conf w/P. Jones, Accept.  .3 hours service provided by C. Croft.

The Board finds .3 attorney hours were provided at $250.00 per hour, and 2.7 paralegal hours at $100.00 per hour were provided, for reasonable attorney fees of $75.00 and paralegal costs of $270.00, related to the representation of the employee in the employer’s appeal of the RBA Designee’s determination of eligibility.  The Board finds the total reasonable attorney fees and costs under the April 7, 2004 Affidavit of Fees is $345.00.

III. April 14, 2005 Supplemental Affidavit of Fees

The Board finds that all time and tasks itemized on the employee’s April 14, 2005 Supplemental Affidavit of Fees are related to the issues before the Board, with the exception of .2 hours of paralegal time described as follows, “TCF T. Porcello Re: Pro Se Defendant.”  The Board finds 3.5 attorney hours at $300.00 per hour and 3.55 paralegal hours at $100.00 per hour are reasonable, for reasonable attorney fees of $1,050.00 and paralegal costs of $355.00 under the April 14, 2005 Supplemental Affidavit of Fees, totaling $1,405.00.

IV. May 18, 2005 Supplemental Affidavit of Fees
The Board finds certain services itemized on the May 18, 2005 Supplemental Affidavit of Fees are duplicative of services itemized on the April 14, 2005 Supplemental Affidavit of Fees.  However, the Board finds the services provided on April 8 and 11, 2005 are related to the issues before the Board.  The Board finds the service provided by the paralegal on April 12, 2005 and described as, “conf w/ C. Croft; continue research project,” is not duplicative, and is related to the issue before the Board.  Additionally, the Board finds all time and tasks itemized on the employee’s May 18, 2005 Supplemental Affidavit of Fees from April 14, 2005 through May 17, 2005, are related to the attorney fee issue before the Board.  The Board finds 5.1 attorney hours at $300.00 per hour and 4.2 paralegal hours at $100.00 per hour are reasonable, for reasonable attorney fees of $1,530.00 and paralegal costs of $420.00 under the May 18, 2005 Supplemental Affidavit of Fees, totaling $1,950.00.

Under AS 23.30.145(b) the Board finds an award of attorney fees and costs in the total sum of $13,850.00 to be reasonable and fully compensatory.  The Board finds the employer resisted the RBA Designee’s determination of the employee’s eligibility for reemployment benefits, and that Mr. Croft successfully opposed the employer’s appeal and obtained these benefits for the employee.  The Board finds the employer exercised an unusual procedure in this case, and that the nature of the employer’s controversion notices further complicated the appeal before the Board.  The Board finds Mr. Croft’s representation of the employee was instrumental in exhibiting the RBA Designee did not abuse her discretion.  The Board finds reemployment benefits and attorney fees and costs to be a very valuable benefit to the employee. 

Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find attorney fees and legal costs are reasonable for the successful defense of the employer’s appeal.
  The Board concludes the employee is entitled to her attorney fees and legal costs under AS 23.30.145(b).  

The Board concludes, under AS 23.30.145(b), that we must make an award to reimburse costs and reasonable attorney's fees.  The Board finds 35.45 hours of attorney's time for total attorney fees of $10,580.00, and total paralegal costs of $3,270.00 reasonable.  The Board shall order the employer to pay the employee's attorney a reasonable fee of $10,580.00 and reimburse costs in the amount of $3,270.00.


ORDER

The employer shall pay the employee’s reasonable attorney fees of $10,580.00, and legal costs of $3,270.00, for a total of $13,850.00, under AS 23.30145(b), in accord with this decision.  

Dated at Anchorage, Alaska on July  6,  2005.
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Stephen Hagedorn, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANGELA D. MCKINNEY employee / applicant; v. CHARLES R. CORDOVA, D.D.S., employer; LIBERTY NORTHWEST INSURANCE CO., insurer / defendants; Case No. 200401116; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July  6,  2005.
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