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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CLARENCE W. JONES, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

ARCTIC SLOPE/WRIGHT SCHUCHART,

                                                  Employer,

                                                   and 

EMPLOYERS INSURANCE CO OF WAUSAU,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  198408158
        AWCB Decision No. 05-0182 

         Filed with AWCB Fairbanks, Alaska

         on July 8, 2005


We heard the employee's claim for a compensation rate adjustment and for pre-authorization of medical benefits on June 16, 2005, in Fairbanks, Alaska.  The employee represented himself.  Attorney Deirdre Ford represented the employer and insurer (collectively, "employer").  The employer filed a post-hearing brief
 on June 28, 2005; and we closed the record when we next met, July 7, 2005.

ISSUES

1.
Is the employee entitled to a compensation rate adjustment, under AS 23.30.095(a)?

2.
Is the employee entitled to pre-authorization of his medical care, under AS 23.30.095(a)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The medical and legal records in this case are extensive.  In the following discussion, we cite only those records and documents that are significant to the limited issues being decided in this decision.

The employee injured his back moving a 200-pound valve while working for the employer as a pipefitter a Prudhoe Bay on May 1, 1984.
  Following the injury, he was initially seen by James Gollogly, M.D.,
 then came under the care of orthopedic surgeon Edwin Lindig, M.D., who diagnosed an acute lumbo-sacral sprain, and prescribed medication and physical therapy, and restricted the employee from work.
  The employee’s disabling symptoms persisted and he was treated by a series of physicians.  The employer accepted liability for the employee’s injury and provided temporary total disability (“TTD”) benefits and medical benefits.  The employer paid TTD benefits at a compensation rate of $540.22 per week, based on his wages during the three years preceding his injury.

Based on a June 13, 1986 CAT scan, neurosurgeon Sanford Wright, M.D., identified bulging at the L4-5 and L5-S1 levels on July 31,  1986.
  Employer’s medical examiner James Mowry, M.D., recommended vocational rehabilitation of the employee on August 28, 1986.
  The employer provided vocational rehabilitation benefits with rehabilitation specialist Paula Jones, beginning January 22, 1987.
   Ms. Jones developed a rehabilitation plan to retrain the employee as a Certified Welding Instructor, and the employee underwent this training.
  The employee’s symptoms worsened and the rehabilitation plan was not successful.  He underwent microdiscectomy surgery at L4-5 by John Oakley, M.D., on June 15, 1992, and three spinal stimulator implants between 1993 and 1996.

The employee was admitted into a pain management program at the Virginia Mason Hospital on June 17, 1996.
  The clinic initiated a pain cocktail of methadone and Phenobarbital, then Librium, then Naprosyn.
  The employee reacted with increasing somnolence and slurred speech, and he was detoxified from June 25, 1996 through June 29, 1996.
  Cardiologist Gordon Kritzer, M.D., performed a coronary catheterization and angiography on June 27, 1996, and found that the employee had suffered a respiratory arrest from excess opiate medications which induced a myocardial infarction.
  Dr. Kritzer continued to follow up on the employee’s heart condition.

The employer accepted that the employee was permanently totally disabled from work, and began to pay him PTD benefits, effective July 26, 1998.
  The employer paid PTD benefits at the rate of his weekly TTD benefits, $540.22. 

The employee’s back symptoms continued, and Ian Armstrong, M.D., performed a fusion surgery from L-3 to S1 on February 1, 2000.
  The employee’s low back pains persisted and Dr. Armstrong performed a sacroiliac block, and diagnosed the employee to be suffering a failed back syndrome on September 30, 2004.
  Arturo Palencia, M.D. performed another sacroiliac block on June 28, 2004.
   

The employee filed a Workers’ Compensation Claim on December 13, 2004, requesting PTD benefits from May 1, 1984 through the present, penalties of $50,000.00, and a compensation rate cost-of-living increase.
 The employee filed an Affidavit of Readiness for Hearing on March 21, 2005.  In a prehearing conference on April 29, 2005, the employee’s claims were identified as a cost-of-living adjustment for his compensation, and pre-authorization of the medical treatment recommended by his physician.
  The Board Designee set the employee’s claims for a hearing on June 16, 2005.

At the hearing, the employee testified he has been disabled for roughly 21 years, and his compensation is growing less and less adequate in the face of inflation.  He testified his physicians often want pre-authorization for the treatment they recommend.   He testified he lived for years in Oregon, and the employer’s insurance adjuster there, George Youngclaus, was very reasonable and prompt in responding to his questions and requests for treatment pre-authorization, generally responding within a few days.  He testified that since he has moved to California, and been assigned a new adjuster, he has great difficulties in getting any response.  Although the adjuster is not controverting his treatment requests, it is taking between six weeks and four months to get treatment approved.  He also testified, his cardiologists had recommended that he have cardiac check-up examinations every six months, but that he had not been able to get his adjuster to approve a cardiologist check-up since he moved to California.  

At the hearing, and in his brief, the employee argued his compensation rate should be adjusted to reflect cost-of-living increases.  He also argued we should order the pre-authorization of the medical care recommended by his treating physicians. 

At the hearing, and in its brief, the employer argued the version of the Alaska Worker’s Compensation Act in effect at the time of the employee’s injury in 1984 controls the benefits payable to the employee.  The law then provided the employee would be paid compensation at 66 & 2/3 percent of his spendable weekly wage at the time of injury, which is what the employer has always paid.  The law had no provision for adjusting the compensation for cost-of-living.  The employer also argued it has not controverted the employee’s medical care, and that all medical bills have been paid.  The employer does not dispute the employee’s entitlement to ongoing medical care, but the law statute does not require or provide for pre-authorization of medical benefits.  It argued the insurance adjuster should not give a “blank check” for medical care.  It requested that we deny the employee’s claims. 

The employer filed Supplemental Briefing
 after the hearing, on June 28, 2005.  In the briefing, the employer asserted the employee is presently treating with Dr. Palencia, who saw the employee on June 10, 2005, planned to see the employee the following week, and laid out a treatment plan.  The employer also asserted the employee was examined by his cardiologist, a Dr. Gill, last year, and the employer paid for the examination.  It asserted it does not dispute his need to see a cardiologist for a check up.  The employer argued the employee is receiving treatment, the physicians are not requesting pre-authorization, and the employer is not disputing the medical treatment.  With the briefing, the employer filed June 6, 2005 and June 10, 2005 medical reports from Dr. Palencia.
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
PRE-AUTHORIZATION OF MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

8 AAC 45.082(d) provides, in part: 

Medical bills for an employee’s treatment are due and payable within 30 days after the employer received the medical provider’s bill and a completed report on form 07-6102. . . . 

At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
 

The employer is right in asserting that the Alaska Workers’ Compensation Act does not specifically provide for pre-authorization of medical benefits by the employer.  The Act indicates the employee simply has the right to needed treatment related to the injury, and clearly contemplates the injured worker securing that treatment and the employer/insurer simply being billed.  Nevertheless, in cases in which difficulties and disputes have arisen over medical treatment, such as Weidner & Associates v. Hibdon,
 and Summers v. Korobkin Construction,
 the Alaska Supreme Court has specifically directed us to pre-authorize reasonable and necessary treatment.  We also note that the Court in Hodges v. Alaska Constructors, Inc.,
 approved our detailed pre-authorization of a long-term course of medication and treatment.   

We find the employee credible,
 and we find that, in practice, he has experienced difficulty in securing reasonable and uncontested medical care related to his injury.  We take administrative notice that with the greater and greater role of the insurance industry in health care that physicians frequently expect to be required to obtain pre-authorization for health care before rendering that care.  We also take administrative notice that in many long-term cases a good working relationship is set up between an injured worker and the adjusters handling his or her benefits and medical care.  We strongly urge the parties to set up reasonably efficient channels of communication to avoid excessive delays and difficulties, especially for those sorts of ongoing medical care that have been provided for decades.  

Although we conclude that we do have the authority to order pre-authorization of health care, we believe the parties would generally be ill served by our micro-management of an employee’s medical benefits.  Accordingly, we decline to act on the employee’s claim for pre-authorization at this time.  We request the parties to attempt to remedy and prevent the recent difficulties in the employee’s attempts to secure treatment for his back and cardiac conditions.  We direct Board Designee Sandra Stuller to schedule a prehearing conference in approximately 90 days to investigate whether effective channels of communication have been opened between the parties, and the employee’s medical care is being secured reasonably and expeditiously.  If this issue is not resolved to the satisfaction of the parties, we direct Ms. Stuller to set this issue for hearing.  We will retain jurisdiction over this issue, pending the results of the prehearing conference.     

II.
COMPENSATION RATE

In Thompson v. U.P.S.,
 the Alaska Supreme Court held that the statue in effect at the time of the employee’s injury normally controls the compensation rate for the injured worker.  In the instant case, the employer has paid benefits under the terms of the version in effect at the time of injury.

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc., 
 the Court, discussing a previous version of the statute, held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  

In 1995, the legislature rewrote AS 23.30.220, creating several options for calculating compensation rates for injured workers.  In Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

In keeping with the Court's directions in Dougan, in our decisions we presume the legislature intended to apply the provision of the corrected version of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.   The parties have a burden to provide substantial evidence that applying the statutory formula does not rationally predict earning losses due to injury.
 

As argued by the employer in the instant case, neither the statute nor the case law has provision for adjusting a compensation rate to account for cost-of-living increases over time.  Nevertheless, in Peck v. Alaska Aeronautical, Inc.,
 the Alaska Supreme Court held that the earning capacity used as a basis for an award of temporary compensation may differ from the earning capacity for the purposes of a permanent compensation award.
  In that case, the employee had been injured in 1962 and received TTD, but had subsequently returned to work until his worsening condition rendered him permanently totally disabled in 1982.  The Court recognized that the long-term purposes of PTD benefits were more reliably served by calculating benefits on the earning capacity the employee demonstrated in the years between 1962 and 1982, and ordered the compensation to be calculated based on the earnings at the date of permanent disability, instead of the date of injury.
  Subsequent to the Court’s decision in Peck, and subsequent to the injury of the employee in the instant case, the Alaska legislature enacted a much more flexible method for determining PTD compensation, now codified at AS 23.30.220(a)(10).

We have long held that, in most circumstances, the employee is responsible to provide earnings information to the employer for determination of the compensation rate.
  In this case, the employee became permanently totally disabled, receiving PTD benefits, in 1998, 14 years after his work injury, and we find that the rationale of the Court’s decision in Peck could potentially apply to the calculation of his compensation rate.
  Nevertheless, the employee has not produced reliable evidence of reliable, long term earning capacity, as required in Peck.
  Accordingly, we conclude we cannot order a compensation rate increase on the basis of the extant record.  We will dismiss the employee’s claim for a compensation rate increase, without prejudice.

We additionally note that the employee raised the issue of penalties in his original claim.  The Alaska Supreme Court held in Phillips v. Nabors Alaska Drilling, Inc.,
 that penalties under AS 23.30.155(e) could not reasonably be assessed against an employer in a compensation rate dispute involving "fairness" as a factor.   We find this case essentially involved "fairness" and it is a case in which the burden falls on the employee to demonstrate the basis of increasing the compensation rate.  If we could award a compensation rate increase, we would find that the increase was not paid earlier for reasons beyond the employer's control.  Accordingly, we would excuse any possible penalty under AS 23.30.155(e).
 
ORDER

1.
We decline to act on the employee’s claim for an order pre-authorizing medical benefits under AS 23.30.095(a).  We request the parties to attempt to remedy the difficulties in the employee’s attempts to secure treatment for his back and cardiac conditions.  We direct Board Designee Sandra Stuller to schedule a prehearing conference in approximately 90 days to investigate whether this issue is resolved to the satisfaction of the parties.  If it is not, we direct Ms. Stuller to set this issue for hearing.  We retain jurisdiction over this issue, pending the results of the prehearing conference.     

2.
We dismiss the employee’s claim for a PTD benefit compensation rate adjustment, without prejudice, in accord with the terms of this decision.


Dated at Fairbanks, Alaska on July 8th, 2005.
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William Walters,  Designated Chairman
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Chris N. Johansen, Member
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John Giuchici, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CLARENCE W. JONES employee / applicant; v. ARCTIC SLOPE/WRIGHT SCHUCHART, employer; EMPLOYERS INSURANCE CO OF WAUSAU, insurer / defendants; Case No. 198408158; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 8th, 2005.

                             

 _________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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