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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RUSSELL H. HOFF, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

THE ODOM CORPORATION, 

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                Its Insurer,

                                                   and 

STATE OF ALASKA,

     (Self-Insured Employer)

                                                            Defendants.
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	          INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case Nos.  200226023

                                        199900855

                                        200128113

        AWCB Decision Nos.  05-0186

         Filed with AWCB Juneau, Alaska

         On July 12, 2005


The Alaska Workers' Compensation Board
 ("Board") heard the employee's petition for a second independent medical evaluation (“SIME”) on May 17, 2005 at Juneau, Alaska.  Attorney Joseph Sonneman represents the employee.  Attorney Robert McLaughlin represents the employer, Odom Corporation, and its insurer (“Odom”).  Assistant Attorney General Patricia K. Shake represents the self-insured employer, State of Alaska (“SOA”).  The record remained open to receive additional testimony in the form of deposition and the parties’ closing arguments. The record closed on June 14, 2005. 


ISSUES
1.
Which job description accurately depicts the employee’s job, the employer or the employee’s?

2.
Shall the Board order an SIME under AS 23.30.095(k)?


SUMMARY OF THE EVIDENCE
The employee worked for Odom as a vending machine technician/repairman from July 1995 through his voluntary separation on October 2, 2001.  The employee was eligible for rehire with Odom. 

Upon resignation from Odom, the employee went to work at the SOA as a collections specialist for the Post Secondary Education Commission.  The employee resigned three months later.  As with Odom, the separation was voluntary.  

After resigning from the SOA, the employee received unemployment compensation for a period of 6 months until June 15, 2002.
  When his unemployment compensation terminated, the employee filed several claims for workers’ compensation benefits alleging that his work as a service technician for Odom was a substantial factor in bringing about his current medical complaints: degenerative disc disease, carpal tunnel syndrome, psychological problems stemming from depression, sexual dysfunction and chronic pain. 

The employee also filed a workers’ compensation claim against the SOA, Claim No. 200226023.  Prior to hearing, the employee and the SOA reached a compromise and release agreement with respect to Claim No. 200226023 and requested a continuance to submit a compromise and release agreement for Board approval.
  The Board entered an oral order severing the claims.  The Board proceeded with the hearing on the employee’s claim against Odom, Claim No. 200128113.
 

The issues before the Board were limited to a determination of the employee’s actual job duties
 and whether the Board should order an SIME. The physicians agree that if the job duties are as described by Odom then work may not be a substantial a factor.  If as described by the employee they could be a substantial factor.  Accordingly, we will present only a summary of the evidence, highlighting the portions relevant to the limited issues before the Board.
  There are three job descriptions entered into the record: Odom’s in-house job description, a job description developed for Odom by vocational specialist and consultant John Shervey, and the job description as testified to by the employee.  Mr. Shervey has over 25 years experience in vocational consulting.   He prepared the written job description and oversaw the production of a DVD demonstrating some of the everyday tasks done by a vending technician/repairman.  Both the job description and DVD have been entered into evidence.  Mr. Shervey has no personal knowledge of this position, but obtained his information from observing and interviewing Odom employees.

John Hsiang, M.D., (employee physician);
 Gerald P. Keane, M.D., (employer physician); 
 Thomas Gundelfinger, D.C. (employee physician); 
and John Bursell M.D., (employee physician)
 agree that if the employee’s job duties were as described by Odom, then the employee’s work would not be a substantial factor in bringing about his present medical complaints (chronic pain, carpal tunnel syndrome, voice quality, depression, sleeplessness, sexual performance, etc.).  Alternatively, if the employee’s job duties were as described by the employee, the employee’s work could be a substantial factor in his present medical complaints.   Regardless, according to Odom’s physicians, even if the employee’s job duties are as described by the employee, his employment was not a substantial factor in brining about his present complaints.  

1. Job Duties

The employee testified that his work for Odom was physically grueling.  As a technician, the employee worked on three categories of vendors, soda machines, soda fountains and ice coolers, and door coolers.  The soda machines come in different sizes based upon the number of cans or bottles of soda it can hold.  Although weight is dependent upon size, when empty they weigh between 687 pounds to 891 pounds.  They range in height from 6 feet to 6.5 feet high, 2 to 3 feet wide and 3 feet deep.
  The employee testified that when full, a soda machine could weigh from 1300 to 1500 pounds. Vendors can be moved with the aide of a vendor mover or a forklift.  However, as a practical matter, the employee testified that these aides were at best infrequently available.  He also testified that he was forced to work alone 99% of the time, despite asking for help.  He described being on call 24/7 and was required to move vending machines and soda fountains on an almost daily basis, several times a day and without assistance,.  

The employee explained that he was regularly required to travel out of town and required to bring his tools and spare parts with him. The employee did not have the option of taking a vendor mover when traveling because there was no room in the plane to accommodate one.  Most of the time his toolbox would weigh over 50 pounds. He testified that when traveling, he was required to be prepared for anything.
  In addition to moving and repairing the three types of vendors, the employee was also required to carry and deliver soda fountain syrup to customers.  The syrup was contained in 5-gallon boxes weighing 50 pounds.  Moreover, the employee testified that more often than not, the vendor mover did not work because the battery needed to be replaced.  He explained that he would make management aware of the need for a new battery but that they would ignore his request.

He testified that it was not uncommon that his working conditions required he manually move a vendor.  Testimony of the employee as corroborated by the testimony of Chris Anderson,
 establish that the vendor mover could not lift soda machines or coolers up over a curb and was of little assistance on a carpeted floor.  Additionally, narrow doorways precluded the use of a vendor mover.  Both Mr. Anderson and the employee testified that they had delivered a soda machine up several flights of stairs without assistance, mechanical or otherwise. 

The employee testified that early on in his employment with Odom was on call 24/7.  After Marvin Newton took over as manger for Odom in Juneau, there was a rotating on call schedule.  However, the employee testified that when responding to a call in the evening, weekends, or holidays he was required to work alone.  He also testified that at times he was forced to move soda machines when full because he was not permitted time to empty the machine.  When full, the employee estimated the soda machines would weigh over 1000 pounds.  

The employee explained that soda fountains typically weigh from 100 – 350 pounds depending upon size and configuration.  The soda fountains would require placement on the bar counter top.  The employee testified that he would be required to lift and install these fountains without help.  Similarly he was required, without assistance, to move 3-door coolers for installation or replacement.  

I would pick it [a soda fountain]—I would literally pickup 330 pounds at one haul just to – I mean, some of these fountains were big, and you had to be a big person to pick them up.

And, Yah, I literally had to pick them up.  I literally had to take machines, vendors, and vendors off of pallets, also because they’d be left there, and you would have to put them in place…

Soda fountain repairs also required the employee place numerous (over 60) specialized clamps called Otiker clamps on the tubing.  

At his deposition the employee was asked how he would attempt to move a partially loaded vendor.  He answered:

By grabbing the chute and grabbing the back, and actually putting – putting my shoulder into the machine, using my – using my whole body and one motion, and just – and moving it, and you go like maybe an eight of an inch . . ., you know or a half inch.  It all depends on how – but you had to be careful.  Because if you didn’t, then you are going to – you could really hurt yourself so you had to know what you were doing.

Q.  Uh-huh Did you ever bump it with your hips and to try and –

A.  Well, yes.  You bump it with your hips.  You did it with your shoulders—you know, it’s – but it was like you try to do it with all one motion.

Q.  And this pretty much everyday kind of stuff, or it only happened once in six months, or—

A.  No. No, this happened quite a bit.  This was – they brought down candy vending –or they brought down a vending company called Aurora Vending that Odom started up.  And so it was like you had to take all of the machines out of the State of Alaska, or out of the City and Borough of Juneau, and you would lose that account.  You would move another – and that could be like 70 Machines at a clip.

But they would try to have people come down and help you, and then – then they sort them out.  “Well, you go ever [sic] here and do this,” but we got – “you go over here and do that.” And so it would be a lot faster

But in actuality, it was where people got hurt because of the less people that – that were there.  You needed that other person, and it was never that other person there.  

Q.  But you had asked for-- 

A.  Oh, I asked for help, yeah, but then if you – you try moving a vending machine that is even empty, that weighs 700, 800 pounds unloaded, and you are trying to get it [through a door].

Well, you only got that much room for that vending machine to go through.  And you are trying to work it with tools and stuff.  People are jerking on the front.  People are on the back, and most of the ways you would be able to get that machine through that door is you would have to literally put your butt on the floor, put your—extend your two legs out, and you would push with your legs, with your low back, to just get that machine to move to – to go through that door jamb.

And it would take sometimes a half and hour to get it through, but you did what you had to do.  And there was no tools that – it was virtually impossible to take a machine that only had that much height and – the door jambs, and on the side, to try to get that monster through.

It is undisputed that the employee worked during a time when there was more moving of vendors than normal due to Odom’s award of a new vending contract. 

Chris Anderson, a driver for Odom, testified via deposition and in person on behalf of the employee.  Mr. Anderson worked for Odom for over 9 years during which he worked with the employee. Much of his testimony corroborated the testimony of the employee regarding work conditions. Mr. Anderson testified that part his job included moving vendors. He testified regarding the difficulties incurred when simply moving a vendor out of the warehouse.   “A lot of times you can get the forklift and go ahead and lift up the best that you can and get underneath the vendor mover and try to pop it back off.  Either that or get underneath the forklift and push it onto the forklift itself.  At the same time while your lifting it, you push it to get it off the pallet.”

Adam Garner also testified.  Mr. Garner worked for Odom just over one year as a service technician.  To the best of his knowledge, his job is the same as that performed by the employee.  Mr. Garner reviewed two job descriptions for his position.  One was Odom’s in-house job description for the service technician/repairman and the other was the job description prepared by Mr. Shervey. Generally speaking, Mr. Garner found the job description accurate although there are days when the job requires more than identified and some when it requires less.  Similar to the employee, Mr. Garner also traveled alone to jobs outside of Juneau.  He testified that he has never had a problem finding help, that when he needed assistance, all he had to do was ask and someone at the location would pitch in.   When he was out in the field in Juneau and needed help he would simply call the warehouse on his cell phone and help would arrive.  He did not know if the employee had access to a cell phone when he was in the field.  It was his experience that help was always available in the warehouse when needed.  He recalled that on average he moved 1 to 3 vendors per week.  Mr. Garner testified that he had moved as many as 5 in one day and conversely, had gone as long as two weeks without moving a vendor.

Marvin Newton testified.  He has been Odom’s manager in Juneau for the past 5 years during which time he managed the employee.  After the employee quit and before Odom hired a replacement, Mr. Newton testified that would perform the service technician/repairman duties.   Mr. Newton testified regarding Odom work rules and practices as well has his experience performing technician/repairman duties.  He disagreed with the employee’s description of the job requirements. He found the employee’s description exaggerated.

Scott Nall also testified via affidavit and deposition.  Mr. Nall has over 20 years in the vending industry.  For 10 years, he worked in sales, repair and installation.  He reviewed Odom’s job description and believed it accurately described the duties, requirement and physical demands for the position of vending technician/repairmen.  Notwithstanding, he believed a vending technician would be required to kneel, crouch or crawl more frequently than occasionally.

Jenisse A. Markham testified via deposition for the employee.  She is a certified Rolfer.  She has no personal knowledge of the employee’s work activities.  She testified that the employee told her his physical complaints were work related and that he moved vendors by himself.  She has never observed the employee move a vending machine. However she saw a vendor moved when she worked at a convenience store.  She testified that it took four people to move that vendor.  

2. Medical Disputes

The employee has been evaluated and treated by a number of physicians.  Not all physicians agree.  For example, a treating physician, Physiatrist John Bursell, M.D., referred the employee to neurologist John Hsiang, M.D., for a surgical evaluation.
   Dr. Hsiang performed a cervical fusion.  The employee complains that his voice has not been the same and he has swallowing problems as a direct result of his cervical surgery.  He alleges that his surgery has resulted in his inability to eat certain foods and causes pain.  The pain interferes with his ability to function causing depression and sleep intervention.   Dr. Hsiang opines that the surgery was not the cause.  However, if the surgery included a larynx retraction, then Neurosurgeon Jeffrey C. Margetts, M.D., Psychiatrist Stephen Marble, M.D., , and Alfred Blue, M.D. and Dr. Bursell opine the surgery caused the vice problems.  John F. Raster, M.D., found the employee’s voice quality “unremarkable.”  Psychiatrist Patricia Lipscomb, M.D., PhD. disagrees’ finding the employee’s voice “remarkable.” Gerald P. Keene, M.D., opines that the employee’s subjective dysphagia is secondary to the employee’s cervical fusion hardware and this is supported by the opinions of Drs. Marble and Margetts who opine that the employee’s complains are reasonable given the hardware used in the surgery.  

Physicians also differ as to the appropriate permanent partial impairment (PPI) rating.  Drs. Keane and Bursell agree and rate the employee at 28% of the whole person for his cervical injury.   Whereas for the lumbar spine, they disagree, Dr. Keane rated the employee at 5% of the whole person and Bursell at 8%.  

Argument of the Employee

The employee argues that a significant medical dispute exists between the parties and it would be in the employee’s best interest for the Board to order an SIME that includes a psychiatric exam, a sleep lab, PPI rating for the following complaints: swallowing, sexual dysfunction, sleep, pain, cervical and lumbar spine injuries, arm and shoulder movement, writs, and whether the employee is permanent totally disabled (“PTD”).

The employee also argues that he is entitled to an SIME under 8 AAC 45.090(a)(1) because some of Odom’s physicians lack impartiality because they did not address the employee’s complaints of sleep dysfunction and sexual dysfunction eventhough the employee’s physicians found the employee to have these complaints. 

Argument of Odom

The employee’s request for an SIME should be denied because there is no significant medical dispute between the employee and Odom’s physicians. There are numerous physicians of several specialties who have examined the employee.  The record is well developed.  An SIME would not assist the Board in best ascertaining the rights of the party.  Additionally, the Board should find the employee is not credible.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Job Description.

The Board finds the main area of disagreement between the parties focuses on the frequency of the heavy work performed in the position.  The Board finds Odom’s job description at the time of injury and as prepared by John Shervey are not representative of the physical requirements of the job.  Specifically, the job descriptions indicate that the job requires lifting up to the 100-pound range. We find that the position may require lifting over 100 pounds.  However, we find the employee’s job duties at the time of injury were far less physically demanding than the employee describes. 

The employee describes his job as continual heavy lifting.  However others in the same or similar position tested that heavy lifting was on an occasional basis.  We find that there was a short period of time when Odom required moving more vending machines than normal.   We find the testimony of Scott Nall, Marvin Newton, and Adam Garner support our finding that although the employee’s position occasionally requires heavy lifting (lifting in excess of 100 pounds) and moving heavy items, the frequency is much less than claimed by the employee.  Therefore, the Board will not choose one job description over the other.

 We find the actual job description falls somewhere in the middle.  We find that the employee’s claims of lifting and moving vendors over 800 pounds several times a day every day without a mechanical or other aide, while possible, is highly improbable.  Therefore were we to select one description over another, we would choose the description prepared for Odom by Mr. Seavey.   However, because of our decision below, we need not choose.

2. SIME

The Board finds Odom’s reliance on 8 AAC 45.090(a) misplaced.  8 AAC 45.090(a) applies to an employee who was injured before July 1, 1988.  Here, the employee was injured well after 1988.  

The legislature has granted the Board the authority to order a second independent medical evaluation ("SIME") to assist us in our decision-making process. AS 23.30.095(k) provides, in pertinent part: 

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. 

When deciding whether to order a SIME evaluation, the Board looks at the following factors: 

1. Is there a medical dispute between the employee's attending physician and the [employer's] physician; 

2. Is the dispute significant; and 

3. Would an SIME physician's opinion assist the Board in resolving the dispute?
 

In the instant matter, the employee has been seen by a host of physicians
 and claims there have been complications from his treatment for the work related injury.  It is well settled that if complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  The decision regarding whether to order a SIME is discretionary.
 The Board finds that a SIME opinion would not assist the Board in resolving the disputes at hand. The Board will rely on the medical evidence and other evidence in the file and produced at hearing. Accordingly, the Board denies the employee's petition for a SIME at this time.


ORDER
The employee’s petition for a second independent medical evaluation is denied.

Dated at Anchorage, Alaska on July 12, 2005.
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 Jay Rhodes, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION 

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RUSSELL H. HOFF employee / applicant; v. THE ODOM CORPORATION; STATE OF ALASKA (self insured employer), employers;  ALASKA NATIONAL INS. CO., insurer / defendants; Case Nos. 200226023, 199900855, 200128113; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 12, 2005.

                             

 _________________________________

      






     
 Shirley A. DeBose, Clerk
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� The Board proceeded as a two-member panel, a quorum under AS 23.30.005(f).


� Exhibit 2 to Odom’s Hearing Brief, Alaska Department of Labor Weekly disbursements computer print out.


� AS 23.30.012.  The Board approved the SOA’s and employee’s compromise and release agreement on July 1, 2005.


� There were several prehearing motions, which were resolved prior to proceeding.  The Board granted Odom’s unopposed motion in limine and denied the employee’s request for a continuance. The Board denied the employee’s request for a continuance citing to the August 24, 2004 prehearing conference where the employee requested an SIME, Odom objected, the parties then stipulated that the necessity for an affidavit of readiness would not be required and the October 12, 2004 hearing date was scheduled.  On September 28, 2004, the employee filed a motion to continue the October 12, 2004 hearing.  On October 5, 2004, the employee withdrew his request for a continuance.  The Board denied the employee’s request taking into consideration the employee’s earlier request for a continuance, which he voluntarily withdrew and the prejudice to Odom if the employee’s motion was granted.  Additionally Claim No. 199900855 was joined.  Claim No. 199900855 was filed against Odom for a left knee strain.  It has since resolved and this claim is no longer joined for administrative purposes. 


� Any findings or conclusions regarding the employee’s actual job description in this Decision and Order, are not binding for purposes of AS 23.30.041, which requires the use of United States Department of Labor’s Selected Characteristics of Occupation’s Defined in the Dictionary of Occupational Titles (“SCODDOT”).


� The employee requested the ability to present evidence on physician bias.  It was denied without prejudice, as the Board does not assign weight to the evidence in this proceeding, rather this is a procedural matter to determine whether an SIME is necessary.


� 1/26/04 Letter from McLaughlin to Hsiang.


� 3/9/04 Letter from Keane to McLaughlin.


� Gundelfinger Depo at 27-31.


� Bursell Depo. at 30-31.


� Exhibit 1 to Marvin Newton Deposition.


� On one trip to Skagway, the airlines weighed in the employee’s luggage at 68 pounds over the limit and on another trip 72 pounds over the limit. See generally Depo. of Kandi Anderson; See also Depo. of John Vercessi at 16.


� Anderson Depo. at 32.


� Hoff Dep. at 223.


� Hoff Depo. at 225-227.


� Anderson Depo. at 22.


� 6/26/02 Bursell Letter.


� Much of the employee’s arguments are directed toward the amount of weight to give one physician’s opinion over another. For example the employee argues that Odom’s physicians’ do not focus on the employee’s complaints about sleep dysfunction, self-worth, sexual dysfunction, or depression but rather indicated that these were subjective complaints.   The Board does not weigh the credibility of the witness at this procedural juncture.


� See Lopez v. Q1 Corporation, AWCB No. 04- 0205 (August 27, 2004); Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997); See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� The employee’s treating physicians and physicians on referral include: neurosurgeon John NK Hsiang, M.D., Physiatrist John Bursell, M.D., Thomas R. Gundelfinger, D.C., Plastic Reconstructive and Hand Surgeon, Gregory Dosatal M.D., Otolaryologist John F. Raster, M.D., and Roger W. Abernathy, Ph.D.  Odom’s physicians include: Psychiatrist Eugene Klecan, M.D., Neurosurgeon Jeffrey C. Margetts, M.D., Psychiatrist Stephen Marble, M.D., Psychiatrist Patricia Lipscomb, M.D., PhD., and Alfred Blue, M.D.


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� AS 23.30.095(k).
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