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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHARLES A WORKMAN, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

MANIILAQ ASSOCIATION,

                                                  Employer,

                                                   and 

AK NATIONAL INS CO,

                                                  Insurer,

                                                            Defendants.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case No.  200401998
        AWCB Decision No. 05-0190 

         Filed with AWCB Fairbanks, Alaska

         on July 15, 2005


We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on June 16, 2005.  The employee was represented by attorney William Erwin. Attorney Robin Gabbert represented the employer. We closed the record at the end of the hearing.

ISSUE

1. Whether the employee is entitled to payment of temporary total disability (TTD) benefits from August 4, 2004 and continuing, under AS 23.30.185;

2. Whether the employee is entitled to payment of permanent partial impairment (PPI) benefits when rated, under AS 23.30.190;

3. Whether the employee is entitled to payment of medical costs, under AS 23.30.095; and

4. Whether the employee is entitled to payment of attorney fees and costs, under AS 23.30.145. 

SUMMARY OF THE EVIDENCE
The employee was a 50-year-old "job coach" for the employer in Kotzebue at the time of his claimed injury on February 12, 2004. He reported he was walking down stairs carrying a bucket of water and fell down 9 steps injuring his back. He was seen at the emergency room by Jeremy Larson, MD, who diagnosed a severe lumbosacral strain and cervical strain. No fractures were noted and the employee was taken off work for 2 weeks. X-rays taken on February 12, 2004 showed no abnormality in the thoracic spine, prominent degenerative disc disease from C3/C4 through C7/T1 and no evidence of fracture or subluxation. Lumbosacral spine x-rays showed no fracture, well preserved disc spaces, no abnormalities in the facet joints, and no paravertebral soft tissue mass or bony abnormality. 

On February 20, 2004, the employee visited Maniilaq Health Center (MHC) still complaining of significant low back pain, milder cervical pain, and distal triceps pain. He was given the additional diagnosis of left triceps strain. On March 11, 2004, the employee still reported severe lumbosacral strain which Dr. Larson diagnosed as a likely strain, possible disc/neural injury. He was referred to John Nolte, M.D., in Anchorage for second opinion. On March 26, 2004, the employee told Dr. Larson his back pain was getting worse and had not changed. He was continued on medication and exercise. He was continued off work by Dr. Larson. He was evaluated by MHC physical therapy on April 1, 2004 complaining of pain 4/5 on a scale of 10. He complained of central low back pain and numbness bilaterally in his lower extremities to just above the ankles. 

The employee saw Dr. Nolte on April 5, 2004. EMG testing done by Dr. Nolte showed a "very mild right S1 radiculopathy or perhaps a proximal focal tibial neuropathy.” It was otherwise normal. Dr. Nolte diagnosed low back pain with mild L1 radiculopathy on the right. He released the employee to desk duty with no lifting over 10 pounds. A lumbar MRI, done on April 6, 2004, showed a disc protrusion to the right of midline resulting in slight posterior displacement of the right S1 nerve root and desiccation of disc material at L5-S1. At the time of MRI, the employee was complaining of pain at 8 on a scale of 10. The employee continued to be seen at MHC/PCC periodically with continued complaints of low back pain. 

On April 15, 2004, Physical Therapist S.F. Vernier noted the employee reported doing worse but states "have watched his ambulation and riding a 4-wheeler with 0 guarded responses." On May 6, 2004, the employee continued to complain to Dr. Larson that he still had severe pain with any exertion but it is noted he was able to "ride a 4-wheeler and work on pickup." Dr. Larson released the employee to light duty work for 2 to 4 hours a day with no lifting greater than 10 pounds and no sitting or standing for greater than 30 minutes. On May 20, 2004, the employee continued to state that his activity was minimal and noted he was leaving to Cleveland, Ohio to see a neurologist. 

On or about May 28, 2004, the employee began treatment with neurology/pain management physician Norman Lefkovitz, M.D., in Ohio. Dr. Lefkovitz wrote a letter on May 28, 2004 to the claims examiner. He did not make a specific diagnosis but prescribed Percocet and Celebrex and asked approval for an EMG study. He also requested approval for vasopneumatic,
 electrical stim, and hydrotherapy treatment. Dr. Leftowitz did not mention that he had previously treated the employee in the 1990s.

Dr. Lefkovitz did an EMG on June 18, 2004 of the employee's bilateral lower extremities. It was reported as normal. Dr. Lefkovitz continued the described treatments and prescribed Vicodin and Flexeril. He continued the employee off work. Dr. Lefkovitz's chart notes are very brief but show he was treating the employee about seven times per month for the above treatment modalities.  

On August 12, 2004, the employee saw Oscar Sterle, M.D., FACS, FAADEP, in Ohio for an employer sponsored independent medical evaluation (EIME). Dr. Sterle opined that the employee’s February 12, 2004 work injury was not a substantial factor in his current complaints and said he did not need further treatment. Dr. Sterle opined that the employee’s subjective complaints and objective findings were related to his degenerative lumbar spondylosis which was pre-existing and not work-related. He indicated in his report, and testified in his deposition on June 7, 2005, that, in his opinion, there were alternative explanations for the employee's presentation at his IME evaluations, including pre-existing degenerative changes of the lumbar spine, the employee’s grade II / severe obesity, physical deconditioning, and symptom magnification. He thought the employee could return to his former position as a job coach without restriction and that he had reached medical stability. He agreed that the employee had suffered a soft tissue lumbar strain as a result of the work injury but thought it would have resolved within 4-6 weeks. The employee was given a 0% PPI rating by Dr. Sterle under the 5th Edition of the AMA Guides to the Evaluation of Permanent Impairment. Based on Dr. Sterle's report, all benefits were controverted by the employer on September 24, 2004. 

On August 20, 2004 Dr. Lefkovitz wrote a letter to Attorney Erwin indicating that the history of the employee's February 12, 2004 injury was that he was "carrying a bottle of water upstairs and fell." In that letter, Dr. Lefkovitz disclosed that the employee had a previous low back injury in 1992 and that a lumbosacral MRI obtained on August 4, 1993 already revealed a small right lateral disc herniation at the L5-SI level. He thought that "Charles" had sustained a chronic lumbosacral strain/sprain as well as an aggravation of his pre-existing L5-SI disc herniation as a result of the work injury. He disagreed that all soft tissue injuries healed up in a matter of weeks. Dr. Lefkovitz, with minimal indications in his chart regarding examination of the employee, has continued the employee off work and continued to prescribe medication. 

The employee saw Dr. Sterle again for a follow-up EIME on May 25, 2004. Dr. Sterle continues to opine that there was no medical evidence that the work incident of February 12, 2004 was a substantial factor in the employee's current complaints or perceived need for treatment. He thought the employee’s subjective complaints and objective findings were the result of his underlying degenerative lumbar arthritis and he continued to release him for unrestricted work. He also thought that the employee continued to be medically stable, had 0% PPI, and would be released for his date of injury work as a job coach, both as described in a job analysis from the employer and as described by SCODDOT. He thought the employee was capable of performing unrestricted work, including all of the types of work for which SCODDOT descriptions were provided including Resident Supervisor, Short Order Cook, Cashier-Checker, Fast Food Cook, Cook Helper, and Compounder. 

Dr. Sterle also reviewed the employee’s deposition as well as surveillance tapes provided to him. In answer to question number 3 in his report of May 4, 2005, Dr. Sterle opines that the employee needs no further medical treatment relative to the February 12, 2004 work incident. He states: "After reviewing the surveillance video, which showed the claimant capable of sitting comfortably for a sustained period, ambulating without difficulty, bending at the waist, squatting, carrying objects such as garbage cans and climbing up onto a truck, there is no medical need for further treatment as it relates to this claim." 

In recent months, the employer obtained a significant amount of records from the employee's workers' compensation files in Ohio, but not complete records. Paralegal Teresa Reed testified that Dr. Lefkovitz's office has been extremely uncooperative in providing complete medical concerning the employee's treatment during the 1980s and 1990s. Complete records still have not been provided by Dr. Lefkovitz's office, despite the employer's request, at his deposition on June l, 2005, that he fax those records as soon as possible. 

Dr. Lefkovitz testified that he first saw the employee on April 7, 1989 for a low back problem following a motor vehicle accident. Those medical records have not been made available. Dr. Lefkovitz testified that after treating the employee for a motor vehicle accident affecting his low back in 1989, he next saw the employee on July 30, 1992. He said he started treating the employee regularly after a work injury on October 19, 1992. 

The employee also described an injury he suffered while working for a former employer, Midwest Rubber. He testified that he mixed a bunch of compounds in a bucket, picked it up and heard a snap in his back. He thought the bucket weighed close to 70 pounds. He testified that he only missed a “couple of months" of work following the injury and that he did not treat with Dr. Lefkovitz very long. Specifically, the employee testified that he did not treat with Dr. Lefkovitz after 1993 until he saw him in May of 2004. 

The first available record from Dr. Lefkovitz, dated November 5, 1992, states: "still low back pain with pain into lower extremities left greater than right ... still off work." Dr. Lefkovitz continued to treat the employee and keep him off work on November 20, 1992, December 14, 1992, and January 15, 1993 when he states, "still off work secondary to low back pain." Thereafter, in February 1993 through January 1995, Dr. Lefkovitz notes at least 17 times that the employee continues to suffer from low back pain. 

An Akron Fire Department Emergency Medical Report indicates that on March 2, 1995 the employee was involved in a motor vehicle accident. Afterwards he complained of neck and back pain. A cervical spine x-ray on March 2, 1995 showed degenerative arthritis of the cervical spine but without acute fracture. The employee was transferred to the hospital by ambulance complaining of neck and back pain. The history given was that the employee was a seat-belted driver of a car struck from behind at a moderate rate of speed. He was diagnosed with a cervical strain. 

Dr. Lefkovitz continued to treat the employee for low back pain in 1995. Dr. Lefkovitz testified that he continued to treat the employee for low back pain through February 20, 1996 but he has not provided associated records. The available record reflects that, in total, Dr. Lefkovitz treated the employee regularly for low back and lower extremity pain from October 1992 until February 1996. 

Surveillance was performed on the employee in March and April of 2005. The employee is videotaped at length washing his car, bending over, carrying trash cans, sitting for an extended period, lifting and carrying an office chair up porch steps, bending at the waist repeatedly, squatting, walking briskly, swinging himself up into a truck using one hand.

The employer also presented testimony and stipulated statements at hearing by witnesses from Kotzebue, Alaska who observed the employee during the few months he continued to live in Kotzebue after his injury. The evidence included statements from Gerty Viveiros-Gallahorn, Bree Petty and Chris Lie, that he was seen around town moving normally and that he did not appear to have any significant low back problems. Chris Lie saw the employee, just a few days after his injury, throwing 50-60 pound wooden pallets into the back of his pickup truck. When he mentioned this to the employee shortly thereafter, the employee told him to "be quiet" about that. 

The employer also presented evidence at hearing that the employee provided false information in his employment application and was terminated from his job with the employer as a result of its discovery of certain criminal charges against him which disqualified him for employment under Alaska state statutes. The employee testified he was aware he was going to be terminated, prior to his February 12, 2004 work injury. The threshold issue we must decide is the compensability of the employee’s claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, it is largely undisputed that the employee incurred an aggravation to his back condition on February 12, 2004. Indeed, based on the opinion of Dr. Lefkovitz, that the employee's condition is work related, we find sufficient evidence to establish the preliminary link that the employee did incur a back injury at work to trigger the presumption that his back condition is still work related. Therefore, we find the employer must produced substantial evidence to rebut the presumption of compensability. 

To overcome the presumption of compensability, the employer relies, in part, on the medical opinion of Dr. Sterle. Dr. Sterle opined that the employee's current back problems are a result of preexisting condition, his obesity and his deconditioning, and not related to the February 2004 work event. He concluded that the employee had reached pre-injury status in regards to any work-related aggravation by August 4, 2004. Dr. Sterle also opined that there is not additional medical treatment necessary as a result of the February, 2004 work injury. We find this evidence is substantial evidence to overcome the presumption of compensability. Thus, the employee must prove the compensability of his claim by a preponderance of the evidence.

Based on our review of the evidence, we find the medical opinions of Dr. Sterle to be more credible than those of Dr. Lefkovitz. For example, Dr. Sterle testified that the employee met the criteria for "severe" grade II obesity. Dr. Sterle based this diagnosis on the employee's measured body mass index of 34.7. Dr. Lefkovitz's testimony, that the employee was not obese, was based upon the "eyeball" test. In addition, based on the evidence of the employee’s lack of credibility, we place less weight on the opinions of Dr. Lefkovitz because we do not believe the employee’s statements as to his physical activity level and capabilities were reliable, and any associated opinions based on the employee’s statements must be discounted. 

Based on our review of the entire record, including the medical opinion of Dr. Sterle that the employee suffered, at most as a result of his February 2004 injury, a low back strain which resolved 4 - 6 weeks post-injury, we find the employee cannot prove his claim for continuing benefits by a preponderance of the evidence. Indeed, Dr. Sterle testified that any work aggravation had certainly resolved by the time he first saw the employee in August of 2004. Based on our conclusion the employee cannot prove his claim by a preponderance of the evidence, we find his claim must be denied.

ORDER
The employee’s claim for workers’ compensation benefits is denied and dismissed.

Dated at Fairbanks, Alaska this 15th day of July 2005.
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Chris Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHARLES A WORKMAN employee / applicant v. MANIILAQ ASSOCIATION, employer, AK NATIONAL INS CO, insurer / defendants; Case No. 200401998; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 15th, 2005
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� Dr. Lefkovitz testified in his deposition on June l, 2005 that vasopneumatic treatment is a "suction type thing" with "massaging action" on the muscles. 
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