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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SYLVANA Z. DURAN, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

ALASKA, UNIVERSITY OF (FAIRBANKS),

                                                  Employer,

                                                   and 

ALASKA, UNIVERSITY OF,

                                                  Insurer,

                                                            Defendants.
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)
	         INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case No.  200406296
        AWCB Decision No. 05-0195 

         Filed with AWCB Fairbanks, Alaska

         on July 26, 2005


We heard the employee’s request for a second independent medical evaluation (SIME) on the written record at Fairbanks, Alaska on July 7, 2005.  The employee represented herself. Attorney Michael McConahy represented the employer. We closed the record when we met and deliberated on July 7, 2005.

ISSUE

Shall we order an SIME under AS 23.30.095(k)? 

SUMMARY OF THE EVIDENCE

The employee worked for the employer as an Administrative Assistant from September 1999 until August 3, 2004. The employee reported that on January 30, 2004, she began suffering from a "repetitive motion" injury, consisting of "pain [and] numbness from shoulder to fingers, neck pain [and] stiffness, head ache - It started in the wrist [and] it worked its way up to my neck." The employee reported her alleged injury on April 9, 2004. 

On April 12, 2004, Victor Bartling, D.O., first examined the employee and she designated him as her treating physician. Dr. Bartling found that the employee had "Good strength of the upper extremities with hand grip. Wrist extension, wrist flexion within normal limits. Strength of the elbow with flexion, extension is normal. Also rotator cuff strength, I believe, is also intact bilaterally, with no obvious weakness." Dr. Bartling assessed "soft tissue strain from repetitive motions at work" and temporarily restricted the employee's work schedule. On May 7, 2004 Dr. Bartling lifted these restrictions and gave the employee a full work release. 

The employer paid temporary total disability (TTD) and temporary partial disability (TPD) benefits to the employee while she was under work restriction until she was released to her full duties. After receiving her work release, the employee returned to her work for the employer, but soon thereafter developed abdominal pain. The employee was diagnosed with a ventral hernia, unrelated to her employment, and surgery was performed on May 14, 2004. 

The employee never returned to her employment following her hernia surgery. The employee went on Family Medical Leave and Leave Share from May 14, 2004 through August 3, 2004. On July 27, 2004, the employee resigned from her job effective August 3, 2004. The resignation reads: 

As required by my contract of employment, I hereby [sic] give you one week's notice of my intention to leave my position as Administrative Assistant. My last day of work will be August 3, 2004. 

After being absent for a lengthy period of time due to illness, I have elected not to return to work to the Office of International Programs. I am confident that this decision will fulfill the goals I have set for my horizon .... 

In August 2004, the employee applied for unemployment insurance benefits. She represented that she was physically fit and available for employment, and stated her reasons for no longer working at UAF as "Quit" and "Between School Terms." 

On September 15, 2004, the employee filed a Request for Eligibility Evaluation for Re-employment Benefits. She stated that her request was late “because I thought I could get better, instead I am worse. Also, I didn't know about this Benefit program."  On November 17, 2004, Cary Keller, M.D., wrote a medical report stating the employee “may not be able to return to job at time of injury.” 

On November 24, 2004, the RBA found that the employee was entitled to an eligibility evaluation on the basis that “compensation is not an issue in your case. . . .” The letter continues, “Your file contains a medical report that indicates you cannot return to your job at the time of injury." The letter concludes that unusual and extenuating circumstances excused the employee's late request in that "[t]he first indication that you might not be able to return to your job was given in a physician's report form dated November 17, 2004." 

On December 8, 2004, the employer controverted the employee's Reemployment Eligibility Evaluation on the basis that: 

The employee's treating physician, Victor Bartling returned her to full duty work with no work restrictions 5/7/2004. After her return to work, the employee acquired a personal health illness non-work related that resulted in surgical intervention 5/14/2004. Mrs. Duran continued on Family Medical Leave until she tendered her letter of resignation to pursue her personal goals  July 27, 2004. Mrs. Duran applied August, 2004 for unemployment benefits which is a declaration that she was physically fit and available for work. Although Mrs. Duran continued to be paid Leave Share Wages while on Family Medical Leave, she has not worked at the University since her 5/14/2004 surgery. 

Nevertheless, on December 9, 2004, the RBA Designee referred the employee to rehabilitation specialist Roger L. Kempfer for a reemployment benefits eligibility evaluation. On appeal to the Workers’ Compensation Board, the panel concluded that the employee is not eligible for reemployment benefits until and unless her underlying claim is found compensable. AWCB Decision No. 05-0089 (March 24, 2005).

Meanwhile, on December 8, 2004, the employee saw John W. Joosse, M.D., for an employer-sponsored independent medical evaluation (EIME). Dr. Joosse found that the employee's upper extremity complaints were very similar to complaints she had made in 1990, 1993, 1997, 1999 and 2000, when she reported pain in her right wrist, elbow, shoulder, forearm and fingers. Dr. Joosse recited numerous examples of her prior reported injuries and associated complaints.

Based on his physical examination and interview of the employee, and his review of her medical records, Dr. Joosse found no evidence of any impairment and concluded that the employee was capable of working at her regular job duties: 

It is my impression after reviewing the medical records, examining the patient and spending time with her in interview, and reviewing the diagnostic studies performed, that Sylvana Zertuche-Duran has multiple somatic complaints. These complaints are unsupported by any diagnostic tests.  The variability in her complaints; i.e. medial pain on one visit, lateral pain on another, the inconsistency in her efforts at strength testing, both with my examination and with Adient Physical Therapy testing, and the absence of any physical findings, all point to a non-organic source for her problem. This problem is clearly not repetitive motion disorder. Otherwise, an absence from work would resolve the symptoms. 

There are certainly no surgical indications in this case. It is much more likely that the patient would respond to a psychological treatment mode. 

Based on a normal physical examination today, and absence of atrophy and normal nerve functions, I feel Sylvana Zertuche-Duran is capable of working at her regular work duties as a secretary. 

However, she is convinced that she is not able to return to work. "I want to return to work but I can hardly write." 

I would not recommend any further nerve blocks, injections or medications for her somatic arm pain. There are no additional tests that need to be performed on this lady. 

I would advise Sylvana Zertuche-Duran to seek additional medical care through her personal insurance in the area of psychology or psychiatry to help her deal with the stress that she perceives. 

I cannot find any worker's compensable issue here. There is no evidence here of any impairment. 

On December 22, 2004, the employer controverted all benefits based on Dr. Joosse's EIME report.  Thereafter, the employee filed her Workers’ Compensation Claim, stating that her attending physician is "Gregory Polston, M.D., Advanced Pain Centers of Alaska-Fairbanks."
 

In his medical reports, Dr. Polston gave no opinion as to whether the employee has any impairment as a result of an industrial injury on January 30, 2004. Dr. Polston merely stated that he "would think it would be very difficult for her to continue work as a secretary administrative assistant", based solely upon a "functional capacity evaluation on October 28, 2004", which was provided by the employee, and not upon his own observations, testing or diagnosis.
  Further, Dr. Polston gave no opinion as to work relatedness.
 

The issue we must decide at this time is whether there is a medical dispute in this case sufficient to justify ordering a second independent medical evaluation. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) contains the requirements the Board considers when ordering an SIME based upon a dispute between the employee's and the employer's physicians. It provides in pertinent part: 

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. 

In order for a case to qualify for an SIME under AS 23.30.095(k), the medical dispute must be "significant." Rise v. Family Centered Services of Alaska, AWCB No. 05-0048 (February 16, 2005). This Board considers the following factors in determining whether to order an SIME: “(1) Is there a medical dispute between the employee's attending physician and the employer's independent medical evaluation physician? (2) Is the dispute significant? and (3) Would an SIME physician's opinion assist the Board in resolving the dispute?" Clayton v. Glacier Village Supermarket, AWCB No. 05-0018 (January 24, 2004).
AS 23.30.110 and AS 30.135 provide alternative means by which the Board may investigate the merits of an employee's claim. AS 23.30.110(g) provides: “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.” AS 23.30.135(a) provides in part: 

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.155(h) further provides: 

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where the right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold hearings, and take further action which it considers will properly protect the rights of all parties. 

In this case, there is no clearly documented medical dispute between the opinions of the employee’s physician, Dr. Bartling and the opinion of the employer’s physician Dr. Joosse, such as to warrant ordering an SIME under AS 23.30.095(k) at this time.  On April 20, 2004, the employee designated Dr. Bartling, as her attending physician. Dr. Bartling diagnosed the employee as suffering from "soft tissue strain from repetitive motions at work", and restricted the employee's work schedule for two weeks. On May 7, 2004, Dr. Bartling lifted these restrictions, gave the employee a full work release, and the employee returned to her employment at UAF. On December 8, 2004, the EIME physician, Dr. Joosse examined the employee, reviewed her voluminous medical records, and concluded that the employee suffered no impairment as a result of any industrial incident on January 30, 2004 and is physically able to return to her job duties. There is no significant medical dispute between the opinions Drs. Bartling and Joosse. 

In her Workers’ Compensation Claim filing, the employee stated that her attending physician is "Gregory Polston, M.D., Advanced Pain Centers of Alaska-Fairbanks." Upon reviewing the record, we also find there is no significant medical dispute between the opinions of Dr. Polston and the EIME physician, Dr. Joosse. 

Dr. Polston gave no opinion as to whether the employee has any impairment as a result of an industrial injury on January 30, 2004. Dr. Polston simply stated that he "would think it would be very difficult for her to continue work as a secretary administrative assistant", based solely upon a "functional capacity evaluation on October 28, 2004", which was provided by the employee, and not upon his own observations, testing or diagnosis.  Further, Dr. Polston gave no opinion as to work relatedness. 

In sum, we find there is no significant medical dispute between the opinions of Drs. Bartling, Polston and Joosse, with respect to the employee's claim, to justify ordering a SIME. Accordingly, we conclude the employee’s claim for an SIME must be denied.


ORDER
The employee’s claim for a second independent medical evaluation is denied and dismissed. 

Dated at Fairbanks, Alaska this 26th day of July 2005.
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Fred Brown, 
Designated Chairman
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Chris Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SYLVANA Z. DURAN employee / respondent v. UNIVERSITY OF ALASKA (FAIRBANKS), self-insured employer / petitioner; Case No. 200406296; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 26th, 2005








______________________________________

                            



Victoria J. Zalewski, Admin. Clerk
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� AS 23.30.095(a) requires the employee to give notice to the employer before changing her attending physician. In this case, the employer received no such prior notice of the change in physician.





� The Physical Capacity Evaluation performed on October 28, 2004 by Adient Orthopedic Physical Therapy, concluded that the employee "gave inconsistent effort with testing. Pt complained of increased pain 1st CMC R hand with grip strength and several lifting tests, but was able to perform other lift tasks with no complaints of pain in 1st CMC joint." 





� The employee's medical records reflect that she had upper extremity complaints, beginning from at least 1990 and continuing; underwent surgery consisting of right carpal tunnel release and release of Guyon's canal in 1997; suffered an industrial injury to her right hand, fingers and elbow, and underwent surgery consisting of a transposition of the ulnar nerve at the right elbow in 1999; and received a PPI rating of 10% upper extremity, 6% whole person on April 24, 2000. Dr. Polston did not suggest that the employee suffered any additional impairment on her date of alleged injury, January 30, 2004.
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