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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                                Juneau, Alaska 99802-5512

	ESTATE OF CHRISTOPHER S. STARK, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

ALASKA FIBER STAR LLC,

                                                  Employer,

                                                   and 

EMPLOYERS INSURANCE COMPANY

OF WAUSAU,

                                                  Insurer,

                                                            Defendants.
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)
	       DECISION AND ORDER

       ON RECONSIDERATION

      AWCB Case No.  200403606
      AWCB Decision No.  05-0200

      Filed with AWCB Anchorage, Alaska 

      on July  29,  2005


The Alaska Workers’ Compensation Board (“Board”) heard the employer's Petition for Reconsideration on the basis of the written record, at Anchorage, Alaska on July 20, 2003.  Attorney Chancy Croft represents the employee.  Attorney John Harjehausen represents the employer and insurer (“employer”).  We closed the record to consider this matter on July 20, 2005, when the Chair was next available and the Board next met after receipt of the petition.


ISSUES
Shall we reconsider, under AS 44.62.540, AWCB Decision No. 05-0171 (June 23, 2005)?


SUMMARY OF THE EVIDENCE

The employer, Alaska Fiber Star, is a telecommunications company providing fiber optic capacity and maintenance in Alaska for communication carriers.  The employee was hired in 1997, and worked for the employer as a Systems Technician.  On April 28, 2004, at 6:23 pm, while driving the employer’s utility van, the employee was involved in a single vehicle accident resulting in his death.

The employee was dispatched to Whittier to investigate a HVAC general alarm.
  The employee arrived in Whittier at 2:07 pm and worked on the HVAC system.
  At 4:33 pm, the Master Station Log indicated that the Network Operations Control Center talked to the employee, the employee reset the controller, and the employee had left the site.

The employer issued a cellular phone to the employee.  At hearing, Anne Jensen, Paralegal for Alaska Communication Systems, testified regarding the phone calls made and received on the employee’s cellular phone on April 28, 2004, and the probable location of the employee’s cellular phone when the calls were made or received.  Based upon the employee’s April 28, 2004 cellular phone records, Ms. Jensen testified that between 3:54 pm and 3:57 pm, the employee’s phone was in Whittier; that at 4:28 pm, the employee’s phone was in Girdwood; and that when the employee made a call at 4:55 pm, the phone was within one and a half miles of the Spy Glass Hill switch, which is the device that takes in information and routes calls.  Ms. Jensen testified that the Spy Glass Hill switch is east of the Old Seward Highway near Rabbit Creek Road.  She testified that the Spy Glass Hill switch will not pick up calls south of the Rabbit Creek Road overpass or north of 58th Avenue.  Ms. Jensen testified that the employee’s cellular phone made and received calls utilizing the Spy Glass Hill switch from 4:55 pm until 6:11 pm on April 28, 2004.  Ms. Jensen testified that between these times, the employee’s cellular phone was slightly north of Rabbit Creek Road.  Ms. Jensen testified that after 6:11 pm, all calls made to the employee’s cellular phone went to voice mail because the phone was either out of the service area, off or damaged, or because the phone owner did not answer.

The telephone records for Heather Stark’s cellular phone indicate she spoke with the employee at 4:27 pm on April 28, 2004.
  Mrs. Stark testified that the employee asked if she could pick up the children because he would not be able to make it to the daycare provider by 5:30 pm.  She testified he told her he was working and would not be off in time to pick up the children. 

At 6:23 pm, the Anchorage Fire Department responded to a code red call on Brayton Drive at West 74th Avenue for Patient Christopher Stark.  The employee was ejected from the vehicle when it rolled over.  The employee came out of the side window during the roll, and was found by the Anchorage Police Department 20 feet from the vehicle, unconscious with slow respiration.  The report states, “APD st bottle of ETOH in vehicle.  UNK Pt Hx.”  In describing the treatment provided to the employee, the report states, “Blood starting to come out of mouth and nose during ventilation’s, Strong smell of ETOH coming from Pts mouth.”

The accident occurred between Dimond Boulevard and Dowling Road, north of the Pet Zoo Animal Food Warehouse.  At the scene of the accident, Officer Pridmore of the Anchorage Police Department interviewed Michael Sheffield, a witness to the accident, and reported as follows:

Michael stated that he was northbound on Brayton from Dimond in the inside lane (closest to the New Seward).  He said that prior to Lore Rd a red van passed him at what he thought to be at least 75 mph or more in the outside lane.  Michael stated that the white male driver was giving him “the finger” as he drove by.  He told me that he had not seen the vehicle before this and had no idea why he was flipping him off.

He saw the van ahead as it started into the curves just before Lore Rd.  The vans right wheels went off the roadway and it then began to lose control.  The van nearly hit Michael’s pickup as it came back onto the roadway.  The van continued out of control until it hit the ditch on the east side of the road.  The van then flipped, went over a vehicle pulling onto Brayton Dr, and the driver was ejected.  Michael stated that in his estimation the driver was thrown about 10 to 15 feet into the air.

The employee was transported to Providence Alaska Medical Center by ambulance.  Upon arrival, the employee was unconscious.  Meganne M. Hendricks, M.D., gathered history from EMS, and reported:

Per EMS, the patient was found ejected from his vehicle, which was a van.  He was about 20 feet from his vehicle.  They also found a bottle of Jack Daniel’s at the site.  He was not breathing.  They attempted intubation but were unable to intubate.  They said he had facial injuries.  They were able to establish 2 IVs in both his antecubital fossae.  They immobilized the C-spine.  He had also lost his pulse and they were performing chest compressions.

…The patient, given his injuries, the airway was secured, the patient went asystolic.  This was a blunt trauma.  We felt further attempts were medically futile, and the code was called.

Dr. Hendricks diagnosed cardiopulmonary arrest secondary to severe trauma to the chest.  The disposition was death.

Dr. Hendricks later executed an affidavit.  She stated that she was an attending physician on duty in the Providence Hospital Emergency Department on April 28, 2004, at 6:42 pm, when the employee was brought into the emergency room for a blunt force trauma injury sustained in a motor vehicle accident.  She stated the employee was not breathing when he arrived in the emergency room and she performed an endotracheal intubation on the employee to establish an airway.  She stated that no blood pressure was measurable, she felt no pulse, the employee was apneic, and his pupils were nonreactive.  Dr. Hendricks stated that at the time of her examination of the employee she did not smell alcohol on his breath or his person.  Further, she stated that no toxicology laboratory work was performed on the employee so there is not way to determine if the employee was intoxicated at the time of his death.  Dr. Hendricks stated that no autopsy was required by the Medical Examiner.

II.
The Employer’s Policy on Employee Usage of the Company Vehicle
The employer does not have a written policy regarding use of the company vehicles.  Employees are not permitted to take the company van home unless they received prior approval from Michael Stallworth, Operations Manager for the employer.  When an employee’s job exceeds normal work hours, the employee can take the vehicle home and bring it back the next day; but the employee has to be authorized to do so.  The employer’s policy requiring authorization for an employee to take a company vehicle home, although not in writing, has been in effect for several years.  When requested to write the policy down by his superior, Jack Holland, Mr. Stallworth indicated, as follows:

All AFS employees have to get authorization before driving a company vehicle home.  Chris S. knew that but I did not receive a call requesting authorization.  I don’t recall prior to Chris S. accident any refraction around taking a company vehicle home overnight.

III.
The Employee’s Adherence to the Employer’s Policy on Company Vehicle Usage

Mr. Stallworth testified that it was unusual for the employee not to call for authorization to take the company vehicle home.  Mr. Stallworth testified there were times when the employee did call for authorization.  Mr. Stallworth testified that on April 28, 2004, he attempted to call the employee at 5:33 pm to verify the employee was back in town.  He testified that he was not concerned about the company vehicle; he relied upon the company policy; and the employee had to call in if he wanted to take the vehicle home.  

Mr. Stallworth testified that in the employee’s six years with the employer, there was no time the employee did not return the company vehicle or get permission to keep it overnight, other than April 28, 2005.  
Mr. Stallworth testified that he never had a problem with the employee using the van for unauthorized personal reasons.

Heather Stark, the employee’s wife, gave deposition testimony and testified at hearing regarding the employee’s use of the employer’s van for personal purposes.  She testified that the employee worked for the employer for six years, Monday through Friday, 250 days a year, approximately 1500 days over the six year period.  She testified that in those 1500 days, typically, he did not bring the company van home; and she never saw him drive the employer’s van for personal reasons.  She testified that the employee never mentioned using the employer’s van for personal reasons.  She testified that the employee may drive the employer’s van home to pick-up something, but otherwise, he would not drive the employer’s van home.  

Ms. Stark testified that the employer had a flatbed truck, and that the employer gave the employee permission to use the flatbed truck on weekends for personal reasons.  She testified this was the only employer vehicle the employee used for personal reasons, and it was just on weekends.  She testified that the employee did not like the employer’s van, and preferred to drive his 4-Runner.  

Stacy Catania, a friend of the employee, provided deposition testimony.  With regard to the employee’s use of the employer’s van for personal reasons, she testified that the employee would take the company van back and get his own vehicle before meeting with her in the evenings.  Ms. Catania testified that the employee’s usual practice was to take the employer’s van back and swap it out for his own vehicle.

IV. The Ladder

Ms. Catania spoke with the employee on April 28, 2005, between 4:45 pm and 4:50 pm, and he inquired if she still planned on preparing her house for painting that evening.  When she told him she did, he mentioned he was on his way back from Whittier, that he had a ladder and would come by her home and drop it off.  Ms. Catania testified that she had no idea how large the ladder was that he planned to bring over.  Further, she testified that she did not know whom the employee was getting the ladder from.  

When asked, “Do you know if he was coming directly from work over to your place?” Ms. Catania answered, “He stated he was coming by to drop off the ladder.  Only – I just know what he told me, that he was coming from Whittier and he was going to drop the ladder off.”  She testified that the employee told her he had the ladder and he was going to drop it off.  

Ms. Catania testified that she spoke with the employee a second time at approximately 5:50 pm.  During the second conversation she testified the employee said he was on his way.  She testified the employee told her he was on the road and he would be to her house in a little bit.

Ms. Catania testified she and the employee did not discuss if he had to return to work to swap out vehicles, but she assumed he was coming to her home to drop off the ladder because she did not think a ladder would fit into his Toyota 4-Runner.  She testified her expectation was that he would drop off the ladder, go back to the workplace and get his Toyota, and then return to her house and maybe stay the night.  She testified that previously he had never come to her home with the company vehicle.  She testified that she had only seen him in the company vehicle one time, when they met for lunch.  She testified that he did not like driving the company vehicle, and she assumed he would never park it in front of her house.   She testified that he preferred his own vehicle; that he would have returned the company van to the place of work when work was through before he did anything personal; that he would have returned the van to the employer before he came back to spend the night at her place; that he would have returned the van to the employer before he would have helped her paint; that he would have returned the van to the employer before he would have had dinner with her.  She testified that she never knew the employee to use the van for personal things.  She testified that the employee returning the van marked the end of his work, and when he got into his pickup he could do whatever personal things he wanted to do.

In responding to the applicants’ request for admission number two, the employer admitted that after the 
April 28, 2004 accident, no ladder was returned with the van.  Mr. Stallworth testified that the employer owns ladders, but that none of its ladders were missing on April 28, 2004, or after the accident.

The Board viewed photographs of the scene of the accident and the employer’s van involved in the April 28, 2004 accident after its return to the employer.
  The Board notes that none of the pictures reveal a ladder.

V. The Employee’s Use of Alcohol

The photographs of the van reveal a bottle of Jack Daniels inside the van.
  Mr. Stallworth testified that in April 2004, the company had four Systems Technicians who shared two company vans.

The employee was an outstanding employee until a few months before his death, at which time 
Mr. Stallworth had to meet with the employee and reprimand him for tardiness and poor performance.  During the meeting, the employee shared he had a problem with alcohol, but was getting help.  
Mr. Stallworth testified, he never suspected the employee had an issue with alcohol.  He testified there was never a time when the employee used alcohol on the job.  In the six years Mr. Stallworth worked with the employee, he never suspected the employee used alcohol on the job.

Mr. Stallworth testified that after the meeting, he would approach the employee to see if he smelled of alcohol.  The employee never smelled of alcohol.  Mr. Stallworth never reprimanded the employee because he thought the employee had an alcohol or drug problem; and had no reason to believe the employee had an alcohol problem until the employee volunteered the information.

Mr. Stallworth testified that despite the second ground given in the employer’s controversion, “employee’s death was caused by alcohol intoxication,” he never made a conclusion that the employee was intoxicated at the time of death.  He testified that no one ever told him the employee was intoxicated at the time of his death.  Further, he testified that he knew of no evidence indicating the employee was intoxicated at the time of his death.  He testified he remembered an officer told him there was a bottle of Jack Daniels in the vehicle.

Ms. Stark testified that despite the employee’s issues with alcohol, he never drank alcohol while at work.  She testified that she did not believe alcohol was involved in the accident.  She testified the employee was dedicated and he would not drink on the job.  She testified that when she spoke to him on April 24th at 
4:40 pm, there was no indication he had been drinking.  She testified she was under the impression that he was still working. 

Ms. Catania testified that there was nothing about her two conversations with the employee on April 24th that indicated the employee was drinking that day.  She testified that she had no suspicions the employee was drinking either time she spoke with him.  She testified that if the employee had consumed any significant amount of alcohol or had been drinking at all, she could have told from the way he was talking because she spent so much time with him, and knew his voice.  She testified the employee’s voice changed when he started drinking.

Ms. Catania testified that in the two years she knew the employee, she never knew him to drink while he was working.  She testified she believed the employee would not drink while he was on the job, and she never knew him to do so.  

VI.
Witness Testimony

Portions of witnesses’ testimony are covered above; additional relevant testimony from witnesses is fully covered in the “Witness Testimony” subsection of the “Summary of the Evidence” section of the Board’s June 23, 2005 decision and order.  


A.
Michael Stallworth

Mr. Stallworth, Operations Manager for the Alaska region, testified the company underwent reorganization in 2001, at which time the number of technicians was reduced from 14 to five.  He testified the employee was an outstanding technician at that time, and had been until a few months before his death.  Mr. Stallworth testified he found it necessary to reprimand the employee verbally for tardiness in early January of 2004, and again in writing on the Friday before the accident.  He testified that the Friday before the employee’s death, they also talked about the employee’s work performance.  He testified the employee was very efficient with his time, and was the sharpest technician the employer had; but during 2004, the employee was not as sharp as he once was.  He testified the employee was valued, was not on probation and was not threatened with termination.  He testified if the employee corrected the problem with tardiness, the reprimand would be removed from the employee’s personnel file after one year.  Mr. Stallworth testified that he and the employee were going to work together on improving the employee’s performance.  Mr. Stallworth testified that there had been a change in the employee’s behavior.  He testified that the Monday before the accident the employee lost his temper, had a confrontation with co-workers, and cussed them out.  Mr. Stallworth testified he counseled the employee, told the employee to make it right, and the employee did.  Mr. Stallworth testified that the performance and behavior were unusual for an otherwise exemplary employee.

Mr. Stallworth testified that in the employee’s six years with the employer, he was unaware of the employee having any driving problems.

He testified the employee was paid on an hourly basis, with a normal work day starting at 8 o’clock and ending at 5 o’clock.  He testified that the employer dispatches technicians to locations all over Alaska, and on April 28th, the employee was dispatched to Whittier.  He testified the company’s policy is to pay employees from portal to portal when they are working outside of Anchorage.  He testified that when the employee was dispatched to Whittier, he was already on the clock.  He testified that the employee did not make it back to the employer’s shop on April 28th.  Mr. Stallworth testified had the employee made it back to the shop, he would have been paid until he got back.  He testified that, normally, an employee is on the clock until the employer’s vehicle is returned.  Mr. Stallworth testified that on April 28, 2004, the employee was paid until 5:30pm.

Mr. Stallworth testified his supervisor, Mr. Holland, asked him to make a determination regarding whether the employee was still at work at the time the accident occurred.  He testified that he verbally reported to Mr. Holland that he felt the employee was off the clock between 5:30 and 6:00 pm due to the time the employee left Whittier.  Mr. Stallworth testified that when he was told the accident occurred at 6:23 pm, he determined the employee was off the clock, and the employer accepted his opinion.

Mr. Stallworth testified it was possible the employee could have given an explanation justifying the return to Anchorage taking until 6:00 pm or 7:00 pm.  However, Mr. Stallworth testified the only reason he determined the employee was not within the course and scope of employment when the accident occurred was based upon the time.  

Further, Mr. Stallworth testified that the employee was entitled to a lunch break, and he was unaware if the employee had taken a lunch break on April 28th.  He testified that he told Ms. Stark that the employee may have stopped for dinner on his way back to Anchorage.  Mr. Stallworth testified that if the employee had stopped for dinner, he would have been on the clock on his way back to work after dinner.  However, Mr. Stallworth testified he never received a call from the employee telling Mr. Stallworth he was stopping for dinner.

Mr. Stallworth testified that if he were driving from Whittier to the employer’s facility, he would have taken the New Seward Highway to Dimond Boulevard; he would have traveled west on Dimond to King Street; and he would have taken King Street to 87th Avenue to the facility.  He testified there was no business purpose for the employee to be on the frontage off of Brayton Drive.  Mr. Stallworth testified that if he were to miss the Dimond Boulevard exit, the next exit was Dowling Road.


C.
Stacy Catania
Stacy Catania’s deposition was taken on April 12, 2005.  Ms. Catania testified that she lives on Pavalof Street.  She testified that if she were going home from Girdwood, along the New Seward Highway, she would get off the highway at the Dowling Road exit, take the roundabout, stay on Brayton Drive, past the Alpine Apartments, and take a right into her subdivision.  

Ms. Catania testified that on the evening of April 28, 2005, she spoke with the employee on two occasions.  She testified she spoke to him the first time between 4:45 and 4:50 pm, at which time he discussed a ladder.  The second time she spoke to him, she testified, it was approximately 5:50 pm, and the employee told her he was on the road and would see her in a bit.  She testified she attempted to phone him again about 20 minutes later, but his phone just rang and gave a standard message.


D.
Michael Sheffield

Michael Sheffield, a witness to the employee’s accident, gave deposition testimony on April 12, 2005.  
Mr. Sheffield confirmed that he witnessed a roll over accident.  He testified that he and his wife and son were northbound on Brayton Drive, the frontage road.  He testified that he noticed a vehicle behind them as they were entering the S turns at the Animal Food Warehouse.  He testified there are two northbound lanes on the frontage road, and he was in the left hand lane.  He testified he noticed the red utility van because he needed to get over in the right hand lane in order to stay on the frontage road.  He testified the red van veered over to the far right, and then came back in close to his vehicle.  Mr. Sheffield testified he believed the red van had gotten off into the soft shoulder on the S turns.  He testified he was traveling 45 mph, perhaps a little faster.  

When answering, “How fast was the red utility van going?” Mr. Sheffield testified:

Originally, when I talked to the officers at the scene, I had told them that I thought he was going at a high rate of speed.  Over the past year, my son’s been affected by this quite a bit and we’ve done a lot of talking.  Over the past year, I’ve determined that he was probably going a little faster than I was because as he went off the side of the road, and then came back on, that’s when I hit my brakes and that’s when he went in front of me, the road was wet, the back end of the van lost traction.  I told the officers at the scene that I thought he was probably doing in excess of 80; I don’t believe that to be true.  I think in the excitement, the adrenalin, I was probably over-estimating because I didn’t realize that as he went by me, I was coming to a stop.

Mr. Sheffield testified he and the employee were traveling door handle to door handle through the S curves.  He testified he was doing 45 mph, maybe 50 mph himself and the employee was going as fast as he was.  He testified the employee was not overtaking him until he hit the brakes.

Mr. Sheffield testified that he could not be sure the employee wanted to be in the left hand lane; and that he did not notice if the employee signaled to get into the left-hand lane.  He testified that had the employee signaled, he would not have been able to see it because they were right next to one another.  

Mr. Sheffield testified that his recollection after the fact was better than the day of the accident because he has dissected the whole incident over and over with his son, who was totally shaken by the event.  

VII. Medical and Transportation and Funeral Expenses

The employee received medical treatment at Providence Hospital on April 28, 2004.  The charge for services rendered was $1,853.00.
  The charge for transporting the employee via ambulance from the scene of the accident to Providence Hospital by the Anchorage Fire Department Emergency Services Staff was $598.00.
  Kehl’s Forest Lawn Mortuary & Crematory handled the employee’s funeral.  The expense was $1,930.00.

VIII. Map Exhibits

Both the employer and employee provided the Board with maps showing the location of the employer’s facility, the accident site, the employee’s wife’s residence, and Ms. Catania’s residence.  The applicants’ exhibit additionally illustrates the location of the employee’s children’s daycare provider, and the employee’s residence.  The employee’s exhibit contains a scale and one inch equals one half mile.  Based upon the scale and the map, the accident occurred seven tenths of a mile from the Dimond Boulevard exit.

Although not clearly depicted on the exhibits, the Board takes administrative notice of the fact that the Dimond Boulevard exit has numerous lanes to access Dimond Boulevard.  Two lanes are only for left turns, one lane allows right turns, and one lane requires drivers to go straight.  The Board notes that the exit curves as it approaches Dimond Boulevard, and when many vehicles are in the various lanes, the directional markings cannot be seen.

The facts for this claim are more fully discussed in our “Summary of the Evidence” section of our 
June 23, 2005 decision and order.   The Board hereby incorporates that recitation by reference.

In AWCB Decision No. 05-0171 (June 23, 2005), based upon the Board’s review of the entire record in this case, the Board found the employee’s death arose out of and in the course and scope of his employment with the employer.  

The employer filed a petition for reconsideration and supporting memorandum on July 7, 2005.  The employer argues that the Board erred in finding that the applicants introduced substantial evidence proving by a preponderance of the evidence that the employee was within the course and scope of his employment at the time of the accident and his death.  The employer argues that the Board erred by finding that (1) the employee’s route and location at the time of the accident was for a work related purpose and not a personal objective; (2) that the route taken by the employee was not a deviation; (4) the employee’s deviation was not substantial; and (5) that there was no evidence the employee’s deviation involved risks increasing the likelihood of the accident.

The employer argues that after the Board found the employer presented substantial evidence showing the employee was not within the course and scope of his employment when the accident occurred, rebutting the presumption of compensability, that the applicants were unable to prove their case by a preponderance of the evidence.  Additionally, the employer points out that the Board's findings concerning the geographic location of the accident are inconsistent.  The employer references the Board's note that the accident occurred one and 3/16 miles from the Dimond Boulevard exit in the “Summary of Evidence” section of the decision and order, and the Board's finding that the geographic deviation was 7/10 of a mile from the Dimond Boulevard exit in the “Findings of Fact and Conclusions of Law” section of the decision and order.

The applicants filed an objection to the employer’s petition on July 11, 2005.  The applicants argue that the petition cites no legal authority.  The applicants argue that AS 23.30.130 provides for modification; however, the implementing regulation, 8 AAC 45.150, requires the Board to grant a rehearing before it can consider modification.  The applicants assert that the employer did not request a rehearing, so it is assumed the employer is relying on AS 44.62.540, the reconsideration provision of the Administrative Procedures Act.  The applicants argue that whichever is being used, the petition should be denied.  The applicants object on the following grounds:  (1) the employer is attempting to reargue the case, which is not allowed;
 (2) the Board is not required to thoroughly review all the evidence because, “Such a requirement would rob the Board of its discretion”;
 (3) the Board review can consist “merely of further reflection on the evidence initially submitted;”
 and (4) the employer’s petition is erroneous on each of the five grounds cited.  The applicants assert the Board correctly found the employee’s route was work-related and cited Employers Liability Assurance v. Dull,
 for the precedence that a death is work-related if it is connected with any of the incidents of one’s employment.  The applicants argue the Board correctly found Ms. Catania’s testimony was speculative, and assert that the Board’s comments that no ladder was missing from the job site, or from the employer’s facility shows that Ms. Catania was incorrect in her assumption regarding what the employee was doing.  The applicants argue the Board was correct in finding that any deviation from the route the employee took was not aimed at reaching a personal objective and that there was no increased risk; and asserts the Board correctly placed more weight on Dr. Hendrick’s signed affidavit that a paramedic’s unsigned notation.  Finally, the applicants argue the employer did not object at the time of hearing to the $300.00 per hour attorney fee; that the only written objection was to a fee of $350.00 per hour; and that the employer, therefore, waives its objection to the $300.00 per hour fee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
RECONSIDERATION
The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employee’s petition for reconsideration, the Board has examined the written record of this case, the hearing testimony, the employer’s petition and memorandum, the applicants’ objection to the employer’s petition for reconsideration, and our decision and order.  The Board’s finding concerning the measurement of distance between the Dimond Boulevard exit off of the Seward Highway and the location where the accident occurred is inconsistent, and the Board elects to reconsider this issue for the purpose of clarification.  We find the other assertions of fact and arguments offered by the employer in the petition for reconsideration all address issues already argued by the employer, and decided by the panel.  The employer argues that the Board found substantial evidence showing the employee was not within the course and scope of his employment when the accident occurred, that the applicants had the burden of proving their case by a preponderance of the evidence, and the Board erred in finding the applicants did so.  The Board notes, that while we did find the employer presented evidence to rebut the presumption of compensability, we made such a finding when viewing the employer’s evidence in isolation.  However, when considering the entire record in this case, the Board found the applicants’ proved their case by a preponderance of the evidence.  The Board declines to permit the employer to attempt to relitigate these points.  All other aspects of our June 23, 2005 decision and order are affirmed.

II. THE ACCIDENT SITE

The employer expressed concern over the Board’s finding in our June 23, 2005 decision and order that are inconsistent.  Specifically, the Board reported in the “Summary of Evidence” section of the decision and order that, “The employee’s exhibit contains a scale and one inch equals one half mile.  Based upon the scale and the map, the accident occurred one and three sixteenths miles from the Dimond Boulevard exit.”
  However, in the “Findings of Fact and Conclusions of Law” section of the decision and order the Board states, “Based upon the map scale contained on the applicants’ Anchorage Vicinity Map exhibit, the Board finds that the employee was seven tenths of a mile from the Dimond Boulevard exit when the accident occurred.”
  In drafting and reviewing the decision and order, the Chair initially miscalculated the distance between the Dimond Boulevard exit and the geographical location of the accident.  In making the correction to the decision and order, the reference to the distance between the Dimond Boulevard exit and the location of the accident, seven tenths of a mile, was corrected only in the findings and not in the summary of the evidence.  To clarify this matter, the Board shall modify the summary of evidence of the decision and order, as follows:

Page 17, line 2, of the AWCB Decision No. 05-0171 (June 23, 2005) presently reads:

“Based upon the scale and the map, the accident occurred one and three sixteenths miles from the Dimond Boulevard exit.”

Page 17, line 2, of the AWCB Decision No. 05-0171 (June 23, 2005) shall be modified to read:

“Based upon the scale and the map, the accident occurred seven tenths of a mile from the Dimond Boulevard exit.”


ORDER

1. The Board exercises its discretion under AS 44.62.540 to reconsider our decision and order in AWCB Decision No. 05-0171 (June 23, 2005).  Page 17, line 2 of AWCB Decision No. 05-0171 (June 23, 2005) shall be modified to read:  “Based upon the scale and the map, the accident occurred seven tenths of a mile from the Dimond Boulevard exit.”
2. AWCB Decision No. 05-0171 (June 23, 2005) is affirmed in all other respects.

Dated at Anchorage, Alaska this 29th  day of July,  2005.
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Valarie Allmon, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION
Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of ESTATE OF CHRISTOPHER S. STARK employee / applicant; v. ALASKA FIBER STAR LLC, employer; EMPLOYERS INSURANCE COMPANY OF WAUSAU, insurer / defendants; Case No. 200403606; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of July,  2005.







_________________________________







Robin Burns, Clerk
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� Memorandum of Events for April 28, 2004, Document CREST0006.  This document is not signed nor is the author identified; however, based upon the content of the document and Michael Stallworth’s testimony, the Board identifies Mr. Stallworth as the author of the document.


� Id.  The Memorandum of Events for April 28, 2004, states, “He arrived at Whittier CLS around 1:53 pm.”


� 28-Apr-04 Master Station Log, Document CREST0010.  


� 4/28/04 Detail of Current Activity for Heather Stark


� 4/28/04 Prehospital Care Report, Municipality of Anchorage, Anchorage Fire Department, Run Number 0009452, Alarm Date: Wed – 2004/4/28 188:22:59, Patient: Stark, Christopher S.


� Municipality of Anchorage, Anchorage Police Department, Narrative Report, Location Occurred 7501 Brayton Dr, Case Number 04-19372, Date Occurred: 4-28-2004, Reporting Officer Pridmore


� 4/28/04 Emergency Room Report, Dr. Hendricks at 1


� Id. at 2


� 2/22/05 Affidavit of Meganne Hendricks, M.D.


� 5/20/04 E-mail Message to Jack Holland from Mike Stallworth, Subject: RE: Taking a Company Vehicle Home Overnight Past Practice


� 4/28/04 Anchorage Police Department Photos identified as 03-19372, Location: Brayton/Lore, Type of Crime: �11-24 Fatality, Images taken by Sarger, DSN 1463


� 4/28/04 Anchorage Police Department Photos identified as 03-19372, Location: Brayton/Lore, Type of Crime: �11-24 Fatality, Images taken by Sarger, DSN 1463


� 4/12/05 Deposition of Michael Sheffield, Page 9


� 4/28/04 Service Date, Providence Health Systems, Alaska Region, Patient Christopher S. Stark


� 5/8/04 Municipality of Anchorage Medical Support Services, Ambulance Billing Services, Date of Service: 4/28/04, Patient: Christopher


� 4/30/04 Kehl’s Forest Lawn Receipt 


� The applicants argue that an “allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.”  Interior Paints v. Rogers, 522 P.2d 164, 169 (Alaska 1971).


� Applicants’ Objection to Petition for Reconsideration, page 2, citing Interior Paints v. Rogers, 522 P.2d 164, 169 �(Alaska 1971).


� Applicants’ Objection to Petition for Reconsideration, page 2, citing Interior Paints v. Rogers, 522 P.2d 164, 169 �(Alaska 1971).


� 416 P.2d 821 (Alaska 1966).


� AWCB Decision No. 05-0171 (June 23, 2005) at 16-17.


� Id. at 28.
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