GILBERT  CASTILLO  v. FAIRBANKS, NORTH STAR BOROUGH, SCHOOL DISTRICT
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GILBERT  CASTILLO, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

FAIRBANKS, NORTH STAR BOROUGH,

SCHOOL DISTRICT,

                           (Self-insured) Employer,

                                                            Defendant.

)
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)

)

)

)

)

)

)
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)

)
          FINAL DECISION AND ORDER

        AWCB Case No.  199905475
        AWCB Decision No. 05-0201 

         Filed with AWCB Fairbanks, Alaska

         on August 1, 2005

We heard the employee's claim for penalties and interest in Fairbanks, Alaska, on July 21, 2005.  The employee represented himself.  Attorney Paulette Bea Hagen represented the employer.  We closed the record at the conclusion of the hearing on July 21, 2005.

ISSUES

(1)  
Is the employee entitled to penalties, under AS 23.30.155(e), on late paid permanent partial impairment (“PPI”) benefits?

 (2) 
Is the employee entitled to interest, under 8 AAC 45.142, on late-paid PPI benefits?

SUMMARY OF THE EVIDENCE

The employee injured his right arm lifting a heavy cafeteria table while working as a custodian for the employer on February 2, 1999.
  The employee saw physician assistant Paul Finch at the Tanana Valley Clinic, who assessed cellulitis and prescribed antibacterial and anti-inflammatory medication.
  The employee came under the care of Richard Cobden, M.D., who noted to the employee developed a hematoma from his injury, which was putting pressure on the right ulnar nerve.
  On referral from Dr. Cobden, Schaffner Vann, M.D., performed to an excision of the hematoma mass on February 12, 1999.
  Dr. Cobden continued to provide conservative care, and the employee returned to light duty work on March 29, 1999.
  At the request of the employer, John Joosse, M.D., examined the employee on March 6, 2000,
 and recommended and anterior transposition of the ulnar nerve.
  John Sack, M.D., performed a right anterior sub muscular transfer of the ulnar nerve on April 21, 2000.

The employee also developed persistent right wrist pains, and Dr. Sack performed a right carpal tunnel release surgery, on May 10, 2002.
  The employee developed an infection from the surgery, and Robert Dingemann, M.D., again performed a right carpal release surgery on June 7, 2002, debriding the area of the original surgery.
  Dr. Dingemann released the employee to return to work on July 25, 2002.

On referral from Dr. Dingemann, occupational therapist Mary Hopkins, OTR, performed a physical capacities evaluation (“PCE”) on September 10, 2003, administering range of motion, strength, and neurosensory assessment tests for a permanent impairment rating.
  On January 20, 2004, Dr. Dingemann determined the employee was medically stable, and gave him a permanent partial impairment (“PPI”) rating.
  Using the results from the P.C. E., Dr. Dingemann rated the employee under the American Medical Association Guides to the Evaluation of Permanent Impairment, (“AMA Guides”) with a 20 percent upper extremity impairment under table 16-34, which yields a 12 percent whole person impairment.
  He rated the employee with a 25 percent digit impairment under Tables 16-5 and 16-7, which yields a 2 percent whole person impairment.
  Dr. Dingemann combined these two ratings for a 14 percent whole person impairment of the employee.
   

The employer had Dr. Dingemann's PPI rating of the employee evaluated by Christopher Brigham, M.D., the president of a medical consulting firm, Brigham and Associates, Inc., on February 12, 2004.  Dr. Brigham indicated the employee had achieved maximum medical improvement (“MMI”), and could be rated under the AMA Guides.
 In his report he indicated Dr. Dingemann's PPI rating was unsatisfactory, and should be disregarded.
  He criticized Dr. Dingemann’s report on several points, and specifically noted that he should not have relied on the observations of a non-physician occupational therapist from the PCE report.
  He asserted that medical evaluation for a PPI rating must be performed by a physician.
  He felt the employee’s decreased strength should not be rated when the employee suffered decreased motion.
  He found no evidence of a digit injury.

Based on Dr. Brigham's report, the employer filed a Controversion Notice dated February 19, 2004.  In the controversion, the employer denied payment of any PPI benefits based on Dr. Dingemann’s PPI rating.
  The employee filed a Workers’ Compensation Claim form on February 26, 2004, claiming PPI benefits and penalties.
  

In a prehearing conference on April 29, 2004, the employer asserted it had elected to change it’s EME physician to Dr. Brigham, that Dr. Brigham had not rated the employee, and that Dr. Brigham would not be able to see the employee until August 2004.
  In a prehearing conference on June 16, 2004, the parties agreed to a second independent medical examination (“SIME”) with a physician selected by the Board.
  Board Designee Sandra Stuller set a second independent medical examination (“SIME”) with Paul Puziss, M.D.   

Dr. Puziss examined and evaluated the employee on July 27, 2004.  In his SIME report, Dr. Puziss rated the employee under the AMA Guides, 5th edition, with a 20 percent upper extremity impairment under table 16-34, based on decreased motion, decreased strength, and atrophy.
  He additionally rated the employee’s ulnar distribution with a 2 percent upper extremity impairment, and his elbow flexion at 1.5 percent.  Based on the combined values chart at page 604 of the AMA Guides, he assigned a total upper extremity impairment of 23 percent, which translates to a 14 percent whole person impairment of the employee.
   

Based on the 14 percent whole person impairment rating from Dr. Puziss’ SIME report, the employer paid the employee PPI benefits.  The employer reported paying $18,900.00 in PPI benefits on August 12, 2004.
 

In a prehearing conference on June 1, 2005, the employee’s claims were identified as penalty and interest on the unpaid PPI benefits.
  Board Designee Stuller set the employee’s claims for a hearing on July 21, 2005.

At the hearing on July 21, 2005, the employee argued Dr. Dingemann assigned a legitimate PPI rating, and that PPI benefits should have been paid, timely and based on that rating.  He testified he had offered to go to Dr. Brigham to be rated, but Dr. Brigham could not give him an appointment for many months.  He argued the SIME physician ultimately gave him the same rating as Dr. Dingemann, and that this should have confirmed the accuracy of Dingemann’s rating.   He requested penalties and interest on the late-paid PPI benefits.  

At the hearing, and in its brief, the employer asserted it relied, in good faith, on the opinion of its expert, Dr. Brigham, that the report of Dr. Dingemann was so flawed that it could not be relied upon as the basis for paying PPI benefits.  It asserted it received Dr. Dingemann’s January 20, 2004 report on January 30, 2004.  It argued it timely controverted Dr. Dingemann’s report, with a Controversion Notice on February 19, 2004.  It argued its August 12, 2004 payment of PPI benefits was timely to Dr. Puziss’ accurate rating under the AMA Guides, 5th edition.  It argued that no penalties or interest are due, and requested us to dismiss the employee's claims.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
PENALTIES
AS 23.30.155(e) provides in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days . . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

The employee asserted the impairment rating of Dr. Dingemann was accurate, and that PPI benefits should have been paid based on his report.  The employee asserted he had been willing to be rated by the employer's physician, but that he had been forced to wait months before he could get a rating which the employer would honor.  He argued the employer inappropriately denied and delayed his benefits. He argued the employer failed to timely pay PPI benefits, and that he is entitled to penalties as provided in AS 23.30.155(e) and interest as provided in 8 AAC 45.142.  

The record reflects that the employer filed a Notice of Controversion on February 19th 2004, 20 days after the employer received Dr. Dingemann's report.  We find this is a timely controversion of the employee's PPI benefits, in accord with AS 23.30.155(d).  

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Because the employer in Harp did not have substantial evidence to support its controversion, the Court found the controversion was not in good faith, and that a penalty was due under AS 23.30.155(e).
  In the instant case, the employer controverted the PPI rating by Dr. Dingemann based on the report of its expert, Dr. Brigham.  In Bailey v. Texas Instruments Inc.,
 the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing, if uncontradicted, and that such an opinion is substantial evidence
 to support a controversion in good faith.
  We find Dr. Brigham's report provides substantial evidence rebutting the presumption of compensability of the employee is entitled to PPI benefits at the rate determined by Dr. Dingemann.
  Whether or not we would weigh Dr. Brigham's report more heavily then that of the treating physician, Dr. Dingemann, we find Dr. Brigham's report provides sufficient evidence to support a good faith controversion of Dr. Dingemann’s rating.  Accordingly, we conclude no penalties are due under AS 23.30.155(e).

II.
INTEREST
8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

Although we found above that the employer had a sufficient basis for a good faith controversion of the specific amount of the rating of the employee’s impairment by Dr. Dingemann, the employer’s expert Dr. Brigham specifically found the employee was medically stable and should be rated for PPI under the AMA Guides.  We are very troubled by the extensive delay in the payment of PPI benefits to an injured worker who was clearly entitled to PPI benefits in some amount.
  Based on our review of the entire record, we find this delay was unreasonable.  If the employer disputes the specific rating by the employee’s physician, AS 23.30.095(e) gives the employer the authority to have the employee evaluated by another physician.  If Dr. Brigham was not available to give an alternate (and presumably acceptable) rating, the employer could readily obtain a referral from Dr. Brigham to a local physician, in accord with AS 23.30.095(e).
  The Alaska Supreme Court has consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Because we find the approximate eight-month delay in the payment of PPI benefits was unreasonable, we conclude interest should be is due from the date of the report of the expert on which the employer relies,
 Dr. Brigham’s February 12, 2004 report.   

For injuries such as this, which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  As noted above, the Court has consistently instructed us to award interest to claimants for the time-value of money.
  Accordingly, we will award interest to the employee, in accord with 8 AAC 45.142, on the amount of the employee’s PPI benefits, $18,900.00, from February 12, 2004 through the date of payment of those benefits, August 12, 2004. 

ORDER

1.
The employee’s claims for penalties under AS 23.30.155(e) is denied and dismissed.

2.
The employer shall pay the employee interest under 8 AAC 45.142 and AS 45.45.010 on the amount of the employee’s PPI benefits, from February 12, 2004 through August 12, 2004. 

Dated at Fairbanks, Alaska this 1st day of August, 2005.





ALASKA WORKERS' COMPENSATION BOARD







_/s/ William Walters______________                                






William Walters,  Designated Chairman







_/s/ Chris Johansen________________                                  






Chris N. Johansen,  Member







_/s/ John Giuchici___________________                                  






John Giuchici,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GILBERT  CASTILLO employee / applicant; v. FAIRBANKS, NORTH STAR BOROUGH (SD), self-insured employer / defendant; Case No. 199905475; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on August 1, 2004.

                             

   


___/s/ Michelle Zenger______________

      







        Michelle D. Zenger, Admin. Clerk II

�








� Report of Occupational Injury or Illness, March 22, 1999.


� PA-C Finch, medical note, February 2, 1999.


� Dr. Cobden medical report, February 10, 1999.


� Dr. Vann medical report, February 12, 1999.


� Dr. Cobden medical report, March 29, 1999.


� An employer's medical examination (“EME”), under AS 23.30.095(e).


� Dr. Joosse EME report, March 6, 2000.


� Dr. Sack medical report, April 21, 2000.


� Dr. Sack medical report, May 10, 2002.


� Dr. Dingemann medical report, June 12, 2002.


� Dr. Dingemann medical report, July 25, 2002.


� OTR Hopkins Occupational Therapy Report, September 10, 2003.


� Dr. Dingemann medical report, January 20, 2004.


� Id.


� Id.


� Id.


� Dr. Brigham EME report, February 12, 2004.


� Id.


� Id.


� Id.


� Id.


� Id.


� Controversion Notice, dated February 19, 2004.  P


� Workers’ Compensation Claim, dated February 26, 2004


� Prehearing Conference Summary, April 29, 2004.


� Prehearing Conference Summary, June 16, 2004.    


� Dr. Puziss SIME report, July 27, 2004.  


� Id.


� State of Alaska Department of Labor and Workforce Development, Workers’ Compensation computer system payment screen records, AWCB #199905475.


� Prehearing Conference Summary, June 1, 2005.


� Id.


� 831 P.2d 352 (Alaska 1992).


� 831 P.2d at 358.


� Id.


� ____ P3d ____, (Alaska 2005); Slip Op. No. 5889 (Alaska Supreme Court, April 22, 2005) at 5.


� But, see, Black v. Universal Services, Inc., 627 P.2d 1073, 1076 (Alaska 1981).


� Bailey, ___ P.3d, at 5.


�See, e.g., Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Due in a lump sum amount, under AS 23.30.190.


� See also Harp 831 P.2d at 358.


� See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191, 1192 (Alaska 1984); Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993).   


� See Frazier v. H.C. Price 794 P.2d 103 (Alaska 1990).


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Rawls 686 P.2d at 1192.





9

