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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	FRIEDA L. GILLESPIE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

OUR HOUSE, AN ASSISTED LIVING 

FAMILY ,

                                                  Employer,

                                                             Defendant.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200209776
        AWCB Decision No.  05-0202

         Filed with AWCB Anchorage, Alaska

         on August 3, 2005


On July 20, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) benefits, medical benefits, costs and attorney fees.  Attorney Robert Mason represented the employee.  David Smith, owner of Our House, An Assisted Living Family, represented the employer.  The record closed at the conclusion of the hearing on July 20, 2005.


ISSUES
1. Shall the Board enter an order requiring the employer to pay for arthroscopic surgery for the employee’s left knee recommended by David A. McGuire, M.D., under AS 23.30.095(a)? 

2. Is the employee entitled to medical benefits under AS 23.30.095?

3. Under AS 23.30.175, what is the appropriate compensation rate for time loss benefits to which the employee shall be entitled?

4. Is the employee entitled to attorney fees and costs under AS 23.30.145(b)?


HISTORY OF THE CASE AND SUMMARY OF THE EVIDENCE
Many of the facts of this case are summarized in the Board’s July 9, 2004 Decision and Order
 and are incorporated herein by reference.  

On May 25, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board heard the employee’s claim for temporary total disability (“TTD”) benefits, medical benefits, costs and fees.  The Board found the claimant introduced sufficient evidence to raise the presumption of compensability, and that the employer did not overcome the presumption, as David Smith, co-owner of Our House, An Assisted Living Family testified that he did not dispute the employee’s knee was injured while working for the employer.  The Board found the employer responsible for the cost for the employee to be evaluated by an orthopedic surgeon to determine if surgery, or some other more conservative type treatment, was necessary to improve the employee’s knee.  

At the May 25, 2004 hearing, the employee requested a prospective determination of compensability for further treatment for her knee injury, including surgery, if necessary.  The Alaska Supreme Court in Summers v. Korobkin Construction,
 stated that:

Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures. A salient factor in many cases will be whether the indicated treatment is compensable under AWCA.

The Court held that a worker who has been receiving treatment for an injury which he or she claims occurred in the course of employment, is entitled to a hearing and prospective determination on whether her injury is compensable.
  Pursuant to Summers, the Board found that the employee established her claim for medical benefits was compensable and ordered the employer to pay the medical expenses for the employee to be evaluated by an orthopedic surgeon to determine if surgery, or some other more conservative type treatment, was necessary to improve the employee’s knee.

Under AS 23.30.020, the provisions of the Alaska Workers’ Compensation Act are considered, as a matter of law, to be an integral part of the employee’s employment contact, and the employer is directly responsible for the provisions of the employment contract.  The Board found the employer did not secure mandatory insurance, yet has the responsibility of complying with the individual provisions of the Act.  Testimony was offered at the May 25, 2004 hearing showing that Timothy David Smith and Elsa Smith are the owners of Our House, An Assisted Living Family, and handled provision of workers’ compensation insurance for the employer.  Mr. Smith testified that he was unaware that the employer’s workers’ compensation insurance would be cancelled due to an error in worker’s compensation audit documents.  Under these circumstances, the Board concluded that the employer is responsible for the claims established by the employee under the Act.  

A history of the employee’s February 10, 2003 work related injury and medical treatment was summarized in the Board’s July 9, 2004 Decision and Order, as follows: 

The employer, Our House An Assisted Living Family, is an assisted living home that cares for elderly individuals.  The employee worked for the employer from January 2001 to July 2003, as a certified nurse’s aid.  On February 24, 2002, while transferring a resident of the assisted living home from bed to wheelchair, the employee twisted her left knee.
  The employer’s workers’ compensation insurance expired on February 18, 2002; therefore, the employer did not have workers’ compensation insurance at the time of the February 24, 2002 injury.  The employer’s workers’ compensation insurance coverage was reinstated on March 23, 2002, approximately one month after the employee’s injury.
Ellen Lentz, ARNP, saw the employee on February 25, 2002.  The employee presented with complaints of left knee pain, reporting that when she was transferring a resident from her bed to her wheelchair, the employee felt a significant discomfort in her medial left knee and heard a grinding and popping sound.
  The report states the employee has a history of a right knee injury, but has no history of previous left knee injuries.
  Upon examination, Ms. Lentz found the left knee tender and slightly swollen, diagnosed sprained knee, and ordered an X-ray, RICE therapy, a knee mobilizer, and crutches.
  Celebrex 200mg per day was prescribed and the employee was authorized to return to work with activities as tolerated.
  Ms. Lentz directed the employee to use the knee mobilizer and crutches.
  

Ms. Lentz treated the employee again on February 28, 2002.  Upon examination she found the employee’s left knee had decreased tenderness medially and found negative patellar apprehension.  Medial and lateral stress tests were negative.  She found minimal popping with lateral stress during flexion and extension of the knee.  Based upon the examination, the diagnosis remained knee sprain and Ms. Lentz recommended continued knee immobilizer, physical therapy to evaluate and treat, continuation of the prescription drugs Celebrex and hydrocodone.  The employee was released for light-duty work.

On June 3, 2002, an MRI of the employee’s left knee was obtained.  The findings of the MRI indicated the employee’s cruciate ligaments, patellar ligament, and collateral ligaments were intact.  The employee’s menisci demonstrated normal morphology with no evidence of a tear extending to the articular surface.  The MRI did reveal some abnormal signal in the anterolateral meniscus, suggesting partial degeneration.  Cystic change was seen within the distal femur near the midline, likely related to a degenerative process.  Marrow contusion was apparent in the lateral aspect of the distal femur that may have been related to contusion or edema, but no occult fracture was identified, nor was there evidence of an osteochondral defect.  The MRI revealed small joint effusion.
  
The employee was referred to Charles J. Kase, M.D., orthopedic surgeon, due to persistent symptoms.  Dr. Kase examined the employee on September 5, 2002.  In taking the employee’s history of present illness, Dr. Kase noted when the employee’s symptoms did not improve, an MRI was taken that showed abnormal signal of the meniscus, but no other significant pathology.  Dr. Kase’s physical examination of the employee revealed a prominent bony nodule on the medial patella of the employee’s left knee that was non-tender.
  Dr. Kase found no knee effusion and that the employee had a full range of motion, excellent ligamentous laxity, and a negative McMurray and pivot-shift test.
  Dr. Kase found the employee had profound patellar inhibition and crepitus, a tight lateral retinaculum, and a patella that could be everted laterally causing the employee extreme discomfort.
  X-rays demonstrated a bony nodule or the patella that Dr. Kase indicated could represent a bipartite patella or a chronic stress reaction from patellar instability.
  Dr. Kase diagnosed chronic patellar malalignment resulting in retropatellar pain and recommended dignostic arthroscopy to ascertain the condition of the articular surfaces, chondroplasties, and a lateral release to attempt to improve tracking if there were salvageable cartilage on the patella.
  The employee was to consider her options and notify Dr. Kase if she wished to undergo diagnostic arthroscopy surgery.

Upon discussing the surgery option with the employer, Elsa Smith suggested the employee treat with Gerald W. Lizer, D.C., of Eagle River Chiropractic Clinic.  The employee received treatment from Dr. Lizer two to four times per week from June 3, 2003 through July 21, 2003; from August 18, 2002 to September 16, 2003 the employee saw Dr. Lizer seven times.
  The employee cancelled her September 27, 2003 appointment and the rest of her scheduled appointments with Dr. Lizer.

For all treatment received by the employee, the employer assumed responsibility for payment.

Pursuant to the Board’s July 7, 2004 Decision and Order, on January 20, 2005, David A. McGuire, M.D., evaluated the employee for difficulty with left knee pain.  Dr. McGuire indicated that x-rays showed severe lateral subluxing.  His impression was “dislocation of patella, severe alignment, left knee.”
  He recommended arthroscopy for diagnostic and therapeutic purposes with lateral release, VMO advancement, tibial tubercle transfer, and other procedures or treatment as needed.
  The employer paid for the employee’s evaluation with Dr. McGuire.

The employee now requests that the Board order the employer to pay for the surgery recommended by Dr. McGuire, past outstanding medical bills related to the work injury, and transportation benefits.  Additionally, the employee requests that the Board establish a compensation rate to be applicable to those temporary total disability (“TTD”) benefits to which the employee will be entitled after surgery.  The employee also requests attorney fees and costs.  The employee indicated she is not pursuing her right to interest or penalties at this time.

The employer argues the employee is doing other things to aggravate and re-injure her knee.  The employer argues it should not be responsible for the cost of treatment to the employee’s knee because she has other resources available to obtain the surgery, such as the Alaska Native Hospital.  The employer also asserted the employee has had other employers since the knee injury and the subsequent employers should be responsible.  The employer argued that this is not about the employee receiving treatment for her knee but, rather, it is about “free” money.  The employer stated it does not have the money to pay for the employee’s knee surgery, that it has contacted 
Dr. McGuire’s office and the cost of the surgical procedure alone is $7,050.00, and Dr. McGuire wants the employer to get a loan to cover the entire cost of surgery.  The employer indicated bankruptcy is an option because the employer cannot afford to pay for the surgery.  The employer asserted that the employee has the option of admitting fault lies elsewhere; and that the other resources available to the employee should be accessed.

At the July 20, 2005 hearing, the employee testified that she has not injured her knee since the 2002 work injury.  She testified that her symptoms are gradually worsening and the pain she experiences is more frequent.  

The employee testified that the employer’s co-owner, Elsa Smith, contacted the employee regarding settling the matter.  The employee testified that she requested the employer to pay for the knee surgery and asked Ms. Smith to contact Dr. McGuire.

The employee testified that the 2001 Fourth Quarter Payroll records for the employer accurately reflect her earnings.  She testified that she earned $4,045.55 in the 13-week period from September 16, 2001 through December 15, 2001.

The employee testified that she has provided copies of outstanding medical bills to the employer, but the employer has not yet paid the bills.  She testified the remaining bills related to her work injury that have not been paid by the employer include a $65.00 bill from Dr. Lentz and a $15.99 prescription expense.
  Additionally, she testified she was owed $8.78 in unpaid transportation benefits.

Mr. Smith testified at the July 20, 2005 hearing that despite his belief that the employee reinjured or aggravated her knee after the initial work injury, he cannot prove she hurt herself again subsequent to the February 24, 2002 injury.  He testified he has no knowledge of any specific incident where the employee reinjured or aggravated her left knee.  Mr. Smith admitted that he cannot contest the date of injury or that causation is related to the 
February 24, 2002 work injury.  He testified the employee hurt her knee, the employer does not argue the injury is not compensable, legally the employer is responsible, but the employer does not have the money.

The employee argues the left knee injury is compensable; however, because the employer is uninsured and experiencing financial difficulties, the normal method of processing medical bills in a workers’ compensation case is not available.  The employee argues that under Korobkin v. Summers,
 she has a right to a prospective determination of compensability, and without such an order from the Board regarding treatment for the employee’s left knee, the knee will remain untreated and continue to deteriorate.  The employee argues that arthroscopic surgery is necessary, and in order to get that at the employer’s expense, she needs an order from the Board requiring the employer to pay for the surgery in accord with AS 23.30.095.

Mr. Mason testified he spent 18.9 hours representing the employee since the day of the May 25, 2004 hearing.  
Mr. Mason.  Mr. Mason provided testimony regarding the hours expended, as well as the extent and character of the work performed on behalf of the employee.  Mr. Mason expended 18.9 hours of time for attorney fees of $4,725.00, billed at $250.00 per hour.  Mr. Mason indicated, based upon the employer’s financial hardships, he shall waive collection of costs expended on behalf of the employee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Applicable Law

Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the claimant is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
  

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The claimant need only adduce “some minimal” relevant evidence establishing a “preliminary link” between the injury claimed and employment, or between a work-related injury and the existence of disability.
  

The application of the presumption involves a three-step analysis.
  First, the claimant must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
  

In the case before the Board, we find the claimant introduced sufficient evidence to raise the presumption of compensability.
  Two orthopedic surgeons, Dr. Kase and Dr. McGuire, have both indicated that surgery is required due to the failure of conservative treatment.  

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The Board finds the employer did not overcome the presumption, as Mr. Smith, co-owner of Our House, An Assisted Living Family, testified he does not dispute the employee’s knee was injured while working for the employer.  Mr. Smith argued that because the employee has other resources available to seek treatment on her left knee, she should do so.  Specifically, Mr. Smith suggested the employee could have the surgery performed at the Alaska Native Hospital at no charge, or she could file a claim against a subsequent employer.  Mr. Smith did, however, admit that the employer is legally responsible to provide treatment for the employee’s February 24, 2002 work injury to her left knee.  Further, Mr. Smith admitted he has no knowledge or evidence of any specific incident where the employee reinjured her left knee or aggravated it.  Mr. Smith introduced no medical evidence indicating that the employee’s left knee injury is not related to her work for the employer, or that surgery is not necessary to treat her February 24, 2002 work injury.

The Board finds Mr. Smith’s suggestion that the employee has alternate resource options available and should access those options to secure the required surgery for her left knee, to be self serving and unpersuasive.  Based upon the employer’s admission that it cannot prove the employee was not injured on February 24, 2002, and that is has no specific knowledge or evidence that the employee reinjured or aggravated her knee, the Board finds the employer cannot rebut the presumption.  The Board finds the employer’s financial position to be the only impediment to the employee receiving medical benefits and the surgery recommended by Drs. Kase and McGuire.

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
  

The Board finds the employer was unable to produce substantial evidence the employee’s injury is not work related or that surgery is not necessary to treat the employee’s work injury; therefore, the presumption does not drop out.  However, if it had, based upon the complete record in this case, the Board would find the employee was able to prove all elements of her claim by a preponderance of the evidence. 

II. Prospective Determination

The employee requests that the Board make a prospective determination of compensability for knee surgery recommended by Dr. McGuire.  The employer agrees that it is legally responsible for the costs for necessary medical treatment of the employee’s work related knee injury; however, the employer desires the employee to utilize other resources and options available to her due to the employer’s uninsured status at the time of the employee’s injury.

The Supreme Court in Summers v. Korobkin Construction,
 stated that:

Moreover, we believe that an injured worker who has been receiving medical treatment should have the right to a prospective determination of compensability.  See Kauffman v. Workmen's Compensation Appeals Bd., 273 Cal.App.2d 829, 78 Cal.Rptr. 620, 627 (1969) (employee entitled to award specifying type of future care to avoid burden of instigating future litigation and "risk of being denied reimbursement and adequate care"); see also McAree v. Gerber Prods. Co., 342 A.2d 608, 611 (R.I.1975) (employee may request board to determine prior authorization of treatment, even if not a type of treatment enumerated in the statute as requiring prior authorization).  Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under AWCA.

The Court held that a worker, who has been receiving treatment for an injury, which he or she claims occurred in the course of employment, is entitled to a hearing and prospective determination on whether her injury is compensable.
  

IV. Medical and Transportation Benefits
A. Medical Benefits
AS 23.30.095(a) provides, in relevant part:

The employer shall furnish medical surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires…

The statutory presumption of compensability, AS 23.30.120, applies to claims for medical benefits and related transportation costs.
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  
In applying the presumption analysis to this case, we find that the employee raised the presumption of compensability when she sustained her knee injury and first sought treatment from Ms. Lentz, ARNP, on February 25, 2002.  The employee was injured at work on February 24, 2002, and this injury required her to seek medical care.  Both Dr. Kase and Dr. McGuire indicate the employee’s left knee injury requires arthroscopic surgery.  Although the employer expresses its desire for the employee to seek other resources to access treatment for her work related left knee injury, the employer does not dispute the employee’s injury and has not offered medical evidence to rebut the employee’s evidence.  Under these circumstances, the Board finds the employee has established her claim for medical benefits is compensable.  The Board finds the employer is responsible for the costs for the employee has expended to treat her knee and for the costs to receive that surgery recommended by orthopedic surgeon Dr. McGuire.  The employee has requested a prospective order for the specific treatment of arthroscopic surgery on her left knee.  Pursuant to the Alaska Supreme Court’s guidance in Summers v. Korobkin Construction, the Board finds the treatment indicated by Dr. McGuire is compensable under the Act. 

The Board shall order the employer to reimburse the employee’s for medical expenses she incurred in seeking treatment for her left knee, to include $65.00 for an appointment with Dr. Lentz and $15.99 to fill a prescription, in the total sum of $80.99.

B. Transportation Benefits
The Board’s regulation at 8 AAC 45.084 provides transportation expenses are payable for medical treatment provided under AS 23.30.095(a).  In addition, 8 AAC 45.082(d) provides, in relevant part:

Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer received . . .an itemization of the dates of travel, destination, and transportation expenses for each date of travel.

Based upon 8 AAC 45.082(d) and 8 AAC 45.084, the Board concludes the employee is entitled to reimbursement for any reasonable medical transportation costs for treatment with Dr. McGuire for her work related left knee injury, in addition to reimbursement of mileage expense in the sum of $8.78 for a 27 mile round trip to Dr. Lentz for knee pain.

The Board shall order the employer to reimburse the employee $8.78 for transportation charges for medical care for her left knee injury.  Further, the Board shall order the employer to reimburse the employee for transportation expenses for medical care the employee receives for her left knee injury from Dr. McGuire, in accord with 
8 AAC 45.082(d).

IV. Compensation Rate
AS 23.30.220 provides, in part:

Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:

. . .

(4) if at the time of injury the

(A) employee’s earnings are calculated by the day, hour, or by the output of the employee, the employee’s gross weekly earnings are the employee’s earnings most favorable to the employee computed by dividing by 13 the employee’s earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

In Justice v. RMH Aero Logging, Inc.,
 the Court held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  The Board finds the employer calculated the employee’s earnings on an hourly basis and that AS 23.30.220(a)(4)(A) will most accurately predict the employee’s expected earnings during any period for which she shall be entitled to time loss benefits.

In calculating time loss benefits under AS 23.30.220(a)(4)(A), using the employee’s gross weekly earnings for the 13-week period from September 16, 2001 through December 15, 2001, the Board finds the employee’s gross weekly earnings for this period were $4,045.55.  The Board finds that by dividing this gross weekly earning by thirteen, and applying the 2002 Rate Tables, the employee’s compensation rate is $229.77 per week.

The Board shall order that the compensation rate of $229.77 per week be applied to any future time loss benefits to which the employee may be entitled.
V. The Employer’s Responsibility to Provide Benefits

AS 23.30.020 provides that Chapter 30 Alaska Workers’ Compensation Act, of Alaska Statutes Title 23 Labor and Workers’ Compensation, is a part of every contract of hire, and shall be construed as an agreement on the part of the employer to pay compensation in the manner provided for in the Act for all personal injuries sustained.

AS 23.30.045 provides, in relevant part:

Employer's Liability for Compensation.  (a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215. 

AS 23.30.060 provides, in part:

Election of Direct Payments Presumed.  (a) An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance . . . is given to the employee. . . .

AS 23.30.075 provides, in relevant part:

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association duly authorized to transact the business of workers’ compensation insurance in this state, or shall furnish the board satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . .

(b) . . .If an employer is a corporation, all persons who, at the time of injury or death, had authority to insure the corporation or apply for a certificate of self insurance, and the person actively in charge of the business of the corporation shall . . . shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

Under AS 23.30.045(a), employers have the affirmative duty to provide workers' compensation to injured workers.  In this case, the employer had no workers’ compensation insurance at the time of the employee’s injury.  Under AS 23.30.060(a), this employer is conclusively presumed to be directly responsible to provide the employee all benefits due under the Alaska Workers’ Compensation Act.  

Under AS 23.30.020, the provisions of the Alaska Workers’ Compensation Act are considered, as a matter of law, to be an integral part of the employee’s employment contact, and the employer is directly responsible for the provisions of the employment contract.   

The Board finds the employer did not secure mandatory insurance, yet has the responsibility of complying with the individual provisions of the Act.  Testimony was offered at the May 25, 2004 hearing showing that Timothy David Smith and Elsa Smith are the owners of Our House, An Assisted Living Family, and handled provision of workers’ compensation insurance for the employer.  Mr. Smith testified that he was unaware that the employer’s workers’ compensation insurance would be cancelled due to an error in worker’s compensation audit documents.  Under these circumstances, the Board concludes that the employer, and Timothy David Smith and Elsa Smith are responsible for the claims established by the employee under the Act.  

VI. Attorney’s Fees and Costs

Under AS 23.30.145(b) the Board can award reasonable attorney fees when an attorney assists an employee in obtaining medical benefits.  In addition, 8 AAC 45.180(d) requires that when the Board sets this fee, it must consider the nature, length and complexity of the attorney's services, and the resulting benefits.

AS 23.30.145(b) provides, in part:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with Board approval.  The Board finds the payment of medical benefits claimed by the employee in this case was resisted by the action of the employer.
  The employer has been ordered to pay the employee certain claimed benefits.  Consequently, the Board can award reasonable fees and costs under AS 23.30.145(b).
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell,
 instructed the Board to fully compensate attorneys who successfully protect the benefits of injured workers.  The Court held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.
   
In light of these legal principals, the Board has examined the record in this case and finds the employee’s attorney has successfully obtained a benefit for the employee.  In addition, the Board finds the employee provided testimony regarding the hours expended, as well as the extent and character of the work performed on behalf of the employee. The Board finds Mr. Mason expended 18.9 hours of time for attorney fees of $4,725.00, billed at $250.00 per hour.  The Board finds Mr. Mason has waived collection of costs expended on behalf of the employee.  

The Board finds the employer resisted the employee’s claim for medical benefits, thereby necessitating proceedings before the Board.  The Board finds the employee retained attorney Robert Mason, who successfully prosecuted her claim for medical benefits and establishment of a compensation rate.  The Board finds the nature of the claim was strongly contested in several manners.  Initially, the employer asserted it is not due to the employee’s February 24, 2002 work related knee injury that the employee continues to have pain in her knee; the employer asserted it is because the employee has reinjured and aggravated her knee performing occupational duties for other employers and engaging in the acts of daily living.  The Board finds the employer contested the claim based upon its assertions that it lacks the financial resources to pay for the surgery recommended by Dr. McGuire.  The Board finds the benefits to the employee are substantial.

The procedural history of this claim convinces the Board that Mr. Mason’s appearance was instrumental in the employee receiving benefits to which she is entitled under the Workers’ Compensation Act.  The Board finds the legal practice of workers’ compensation to be contingent in nature.  The Board finds that claimants’ counsel are compensated for this risk by receiving a higher hourly rate when they prevail.  In a situation like that currently before the Board, where the employer is uninsured, the Board finds a claimant’s counsel’s risk is higher than normal.  Typically, once a claimant prevails, the employee receives benefits and the employee’s counsel receives attorney fees from a reliable solvent source. When the employer is uninsured, as in this case, the employer may be absent, insolvent or otherwise difficult to recover from.  Therefore, even when statutorily entitled to fees, counsel may still be unable to receive those fees.  Under the facts of this case, considering Mr. Mason accepted representation of the employee with the knowledge the employer was uninsured, the Board finds the claimed hourly rate of $250.00 is reasonable.

The Board shall award reasonable attorney fees to the employee for legal services rendered by Mr. Mason pursuant to AS 23.30.145(b), in the sum of $4,725.00.  


ORDER
1. The employer shall pay medical benefits under AS 23.30.095(a) for the employee to obtain that surgery recommended by orthopedic surgeon Dr. McGuire.

2. The employer shall be responsible for medical benefits under AS 23.30.095(a) as may reasonably be required which arise out of or are necessitated by the February 24, 2002 injury of the employee’s left knee.

3. The employer shall reimburse the employee for outstanding medical benefits and transportation benefits in the sum of $89.77.

4. The employer shall reimburse the employee for transportation benefits for the employee’s treatment with Dr. McGuire in accord with 8 AAC 45.082(d).

5. Because the employer failed to provide insurance, the employer, Timothy David Smith and Elsa Smith are directly responsible, under AS 23.30.060(a), for any workers’ compensation benefits due to the employee.

6. Under AS 23.30.220(a)(4)(A), the employee’s weekly compensation rate is $229.77.  This compensation rate shall be applied for any future temporary total disability benefits to which the employee may be entitled.

7. The employer shall pay reasonable attorney fees of $4,725.00.

Dated at Anchorage, Alaska on August 3, 2005.
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Stephen Hagedorn, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FRIEDA L. GILLESPIE employee / applicant; v. OUR HOUSE, AN ASSISTED LIVING FAMILY, employer; Case No. 200209776; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 3, 2005.
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Shirley DeBose, Clerk

�








� AWCB Decision No. 04-0167, (July 9, 2004).


� 814 P.2d 1369, 1372 (1991).


� Id., at 1372-1373.


� 2/28/02 Report of Occupational Injury  2/28/02 Physician’s Report, Ellen Lentz, ANP


� 2/25/02 Chart Note, Ellen Lentz, ARNP


� Id.


� Id.


� Id.


� Id.


� 2/28/02 Chart Notes, Ellen Lentz, ARNP


� 6/3/02 MRI of the Left Knee, Report, William S. Roberts, M.D.


� 9/5/02 Chart Note, Dr. Kase


� Id.


� Id.


� Id.


� Id.


� 6/3/03 to 9/27/03 Chart Notes, Eagle River Chiropractic Clinic, Dr. Lizer


� Id.


� AWCB Decision No. 04-0167 (July 9, 2004) at 2-4.


� 1/20/05 Chart Note, Dr. McGuire


� Id.


� See Fourth Quarter Payroll 2001, Our House, An Assisted Living Family, Frieda Gillespie


� 4/6/05 The Family Health Center, Patient Transaction Report, Frieda Gillespie; 6/2/05 Carrs Pharmacy Receipt, Rx: 4147786, Hydroc/APAP Receipt; and 6/6/05 Letter to David and Elsa Smith from Frieda Gillespie requesting payment.


� See 6/6/05 Letter to David and Elsa Smith from Frieda Gillespie requesting payment.


� 814 P.2d 1369, 1372 (1991).


� Thornton v. AWCB, 411 P.2d, 209, 210 (Alaska 1966).  


� United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279.  


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987), Burgess Construction, 623 P.2d at 316, Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  


� Id. 


� Veco, 693 P.2d at 869.


� Smallwood, 623 P.2d 316.  


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  


� Miller, 577 P.2d 1044.  


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.  


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


� 814 P.2d 1369, 1372 (1991).


� Id., at 1372-1373.


� Smallwood, 623 P.2d 316.  


� Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff’d  Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982).


� 42 P.3d 549, 553 (Alaska 2002).


� See, also, Thompson, 975 P.2d at 689-90.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1190 (Alaska 1993).


� 718 P.2d 971 (Alaska 1986).


� Id. at 974-975.





17

