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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	CHRISTINE G. PALMER, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

AIR CARGO EXPRESS,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INSURANCE 

CO. OF PITTSBURG,

                                                  Insurer,

                                                            Petitioners.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200119943
      AWCB Decision No.  05-0222

       Filed with AWCB Fairbanks, Alaska 

       on August  30, 2005


We heard the employer’s petition to compel the employee to attend an employer’s medical examination
 with psychiatrist M.D., in Fairbanks, Alaska on August 25, 2005.  Peter Stepovich, paralegal assistant to attorney Michael Stepovich, represented the employee.  Attorney Shelby Nuenke-Davison represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.

ISSUE

Should we direct the employee to attend an EME with psychiatrist Eric Goranson, M.D., under AS 23.30.095(e)?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE

The employee injured her injured her back disposing bags of magazines while working as a custodian for the employer on September 10, 2001.  She was initially treated by chiropractor William Tewson, D.C., on September 12, 2001.
  She came under the care of orthopedic surgeon John Joosse, M.D., on January 7, 2002.  Dr. Joosse diagnosed a left side herniation of the disc at L4-5.
  Ultimately, on August 22, 2002, Dr. Joosse performed a left side discectomy and L5-S1 and a left side L4-5 foraminotomy and decompression.
  On September 3, 2003, Dr. Joosse noted the recurrence of the employee’s symptoms, as well as anxiety, depression, and claustrophobia.
  He recommended psychiatric help.
  A September 9, 2003 magnetic resonance imaging ("MRI") scan revealed recurrent disc herniation.
  Dr. Joosse performed a second operation, re-exploring the left L5-S1 nerve root, on September 25, 2003.
  Dr. Joosse continued to provide follow-up conservative care to the employee.

At the request of the employer, Declan Dordevich, M.D., performed a record review EME of the employee on June 11, 2004.  In his report, Dr. Dordevich concluded the employee's working injury did not cause the disc herniation, and that her surgery had corrected a degenerative disc disease condition.
  He recommended no additional surgery.

Dr. Joosse performed a third operation, decompressing the left L5-S1 nerve root, on July 1, 2004.
  Dr. Joosse continued to provide follow-up conservative care to the employee.  On January 4, 2005.  Dr. Joosse referred the care of the employee to the Advanced Pain Centers of Alaska.

At the request of the employer, orthopedic surgeon Steven Schilperoort, M.D., examined the employee on April 5, 2005.  In his report, Dr. Schilperoort concluded the employee's work injury did not cause the disc herniation.
  He felt that she was medically stable within six months of surgery.
  He felt that she could return to one of her previous jobs, as a bank teller.
  He felt that she exhibited symptom magnification, probably malingering.
  He recommended no additional treatment until the employee underwent a psychological / psychiatric evaluation.

Although the parties disputed whether the employee was entitled to benefits based on her work injury, in AWCB Decision No. 02-0144 (July 29, 2002), we found the employee's claims compensable.  The employer then provided temporary total disability (“TTD”) benefits, reemployment training benefits, and medical benefits.
 The employer continues to provide benefits.

In a letter dated April 13, 2005, the employer notified the employee that, based on Dr. Goranson's report,  the employer planed to schedule a psychiatric evaluation with Dr. Goranson.
 The employee did not agree to this evaluation, and the employer filed a petition dated May 13, 2005, requesting an order to compel the employee to attend the evaluation.
  In a letter dated May 25, 2005, the employer notified the employee that a psychiatric evaluation had been scheduled for her with Dr. Goranson on August 9, 2005.
  The employee filed an Answer dated May 31, 2005, objecting to the employer's petition.
  In response to a letter from the employer concerning Dr. Goranson, dated June 3, 2005, Dr. Schilperoort wrote a letter on June 8, 2005, agreeing to refer the employee to Dr. Goranson for a psychiatric evaluation.

Psychologist Lois Michaud, Ph.D., of the Advanced Pain Center performed a clinical psychological interview on June 30, 2005, and recommended the employee complete an MMPI-II
 test.
  Psychologist Robert Trombley, Ph.D., performed a psychological assessment of the employee for a spinal cord stimulator trial on June 30, 2005, and he also instructed the employee to complete the MMPI test.
 Dr. Michaud reviewed the MMPI-II test results on August 8, 2005, indicating that nothing in her psychological profile prevented the treatment.

In a prehearing conference on July 13, 2005 the Board Designee set the employer's petition for a hearing on August 25, 2005.  The employee filed an itemization of paralegal assistant costs on August 19, 2005, totaling $3160.00.  

Dr. Schilperoort was deposed on August 19, 2005.  In his deposition, Dr. Schilperoort testified he had reviewed repots by Drs. Michaud and Trombley.
  Dr. Schilperoort testified he still recommended an evaluation by Dr. Goranson.
  He testified he now works exclusively with the Impartial Medical Opinions (“IMO”) group,
 that IMO is owned by Dr. Steven Fuller,
 and that Dr. Goranson is also affiliated with that group.
  He testified he referred the employee to Dr. Goranson, at the employer’s request.
  He testified that, in light of the employee’s psychiatric history and previous use of psychiatric medication, he believes she should be evaluated by a psychiatrist.
   

As a preliminary matter in the hearing on August 25, 2005, the employee asserted the employer had refused to respond to 7 out of 11 request for production concerning Dr. Schilperoort.  She requested that we order the employer to fully respond to the production requests before we consider its petition concerning the psychiatric evaluation.  The employer responded the employee's production requests concerning Dr. Schilperoort would have no bearing or relevance to its petition to compel the employee to attend a psychiatric evaluation.  It also asserted the employee has resisted its discovery, failing to release the results of her MMPI test.  

At the hearing, and in its brief, the employer noted the employee’s medical records reflect psychological issues, and Dr. Goranson specifically recommended a psychological or psychiatric evaluation.  It argued an employer should be able to choose freely when its physician recommends evaluation by a physician with another specialization, but does not refer to a specific physician.  It argued, in any event, that its choice of Dr. Goranson did not negate Dr. Schilperoort’s ability to refer the evaluation to him as an appropriate evaluator.
  

The employer additionally argued it could simply have waited for 60 days after Dr. Schilperoort’s examination, and scheduled an evaluation of the employee by a panel including Drs. Schilperoort and Goranson, in accord with 8 AAC45.082(c)(3).  It requested that we order the employee to attend the requested evaluation.  Because this petition is an interlocutory matter, the employer argued the employee is not entitled to attorney fees or legal costs.

At the hearing on August 25, 2005, and in her briefing documents, the employee argued Dr. Goranson was actually an impermissible third choice of physician, without the employee’s agreement.  She argued Dr. Schilperoort’s after-the-fact referral was no more than a ruse to get around the statutory restrictions.  She argued that examination by the employer’s physicians should only be permitted if the request is medically appropriate, medically indicated, and not a mere pretext for additional choices of physician.  

She argued the evaluations called for in Dr. Schilperoort’s report were already being conducted by Drs. Trombley and Michaud, and that the continued request for an additional psychological evaluation is simply an attempt to gather partisan opinions for use as a litigation tool.  He argued this problem is particularly acute when both employer’s physicians are employed through the same firm.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
EVALUATION BY DR. GORANSON

AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change of physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.... If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.

Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.  The limit of the employer’s right is simply the "reasonable" standard in the language of AS 23.30.095(e). This is normally interpreted by board panels to refer to reasonable times, frequency, location, qualifications, and so on. Under the statute neither injured workers nor the board have the right to refuse an EME unless it is unreasonable in some specific respect.
  

In the instant case, the record clearly reflects that psychological issues have arisen in this claim, and we find the employer has a statutory right to have this issue investigated by a physician of its choosing.  We find Dr. Goranson is a psychiatrist, which is a reasonable qualification to address this issue.  The employer attempted to schedule an evaluation eight months after Dr. Schilperoort’s examination of the employee, far beyond the 60-day reasonableness standard in AS 23.30.095(e). We have no evidence that the scheduling, location, or any other proposed arrangement for this examination by Dr. Goranson is so unreasonable as to justify refusal. 

Dr. Goranson was initially selected by the employer, and this selection could have been interpreted as an impermissible third choice of physician by the employer.  Nevertheless, Dr. Schilperoort subsequently agreed to refer the employee to Dr. Goranson.  We find this referral brings an evaluation by Dr. Goranson within the ambit of AS 23.30.095(a).  Although the employee criticizes this subsequent referral as a “ruse,” the Alaska Supreme Court in Frazier v. H. C. Price / CIRI Construction., J.V.
 recognized that EME physicians are agents of their employers during the course of our litigation.
  We cannot find it unreasonable that the employer exercised some degree of influence over its agent’s choice of referral physician.

The employee criticizes the motives behind this examination, and the business connections between Dr. Schilperoort, Dr. Goranson, and the employer.  However, these criticisms are actually directed at the weight and credibility to be accorded the requested evaluation, not at any statutory basis for denying the employer’s requested evaluation.  If necessary, evidence developed in this evaluation can be winnowed in the adversarial process of cross-examination and weighing in a hearing before the board.
  

Considering the evidence available to us, we find the employer’s request to have a psychiatric examination by Dr. Goranson is reasonable.  We conclude the employer is acting within the limits of AS 23.30.095(e) in its request for a psychiatric evaluation by this physician. We must conclude that the employer is entitled to have this examination under AS 23.30.095(e).

II.
DISCOVERY DISPUTES BETWEEN THE PARTIES.

Under AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee. 
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties.
 

AS 23.30.108 was enacted by the legislature in 2000.  There is only limited legislative history concerning this subsection.  However, in Hearings on H.B. 419 Before the House Labor and Commerce Committee, 21st Legis. (2000),
 in response to Vice Chairman Andrew Halcro’s request, the Workers' Compensation Division Director explained the bill would “… establish a simple summary process for employees [sic] to obtain medical releases.”
  Based on this limited history, we find the legislature intended precisely what the plain wording of the statute requires us to do: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the board, in light of the evidence available during the prehearing.

The parties brought these discovery disputes directly to us, rather than seeking a discovery determination by the Board Designee in a prehearing conference, in accord with AS 23.30.108(c). In keeping with the language of AS 23.30.108(c) and the legislative history cited above, we refer these disputes to Board Designee, Workers' Compensation Officer Sandra Stuller for decision in a prehearing conference, in accord with AS 23.30.108(c).  We retain appellate jurisdiction over any dispute concerning the discovery of these records, pursuant to AS 23.30.108(c) and AS 23.30.130.

III.
PARALEGAL ASSISTANT COSTS UNDER AS 23.30.145(b).

AS 23.30.145 and 8 AAC 45.180(f)(14) provide legal costs, including paralegal assistant costs for successfully defending an employee’s claim.  Because the employee has prevailed on none of the issues in the hearing on July 31, 2003, no costs can be awarded at this time.  

ORDER
1.
The employer’s petition is granted.  We direct the employee to attend a psychiatric evaluation with Dr. Goranson, in accord with AS 23.30.095(e).

2.  
Under AS 23.30.107 and AS 23.30.108, we remand to Board Designee Sandra Stuller the discovery disputes raised in the hearing on August 25, 2005.  Designee Stuller shall decide the remaining discovery disputes in a prehearing conference in accord with AS 23.30.108(c).

6.
The employee’s claim for paralegal assistant costs, related to this petition, is denied under AS 23.30.145(b).  


Dated at Fairbanks, Alaska this 30th day of August, 2005.


ALASKA WORKERS' COMPENSATION BOARD




___________________________________




William Walters, Designated Chairman




___________________________________




Chris N. Johansen, Member




___________________________________




John Giuchici, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHRISTINE G. PALMER employee / respondent; v. AIR CARGO EXPRESS, employer; NATIONAL UNION FIRE INSURANCE CO. OF PITTSBURG, insurer / petitioners; Case No. 200119943; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 30th day of August, 2005.

                             

   _________________________________

      




                       

Victoria J. Zalewski, Admin. Clerk II
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