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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SHEILA R. HOWE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

        (Self-Insured)

                                                  Employer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)


	        FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199400868M
        199720978, 199728280

        AWCB Decision No. 05-0235

         Filed with AWCB Anchorage, Alaska

         on  September 14, 2005


On August 3, 2005, in Anchorage, Alaska, the Alaska Workers’Compensation Board (“Board”) heard the employee’s petition for payment for an annual evaluation by her physician and for arthritis medications.  The employee was represented by Joseph A. Kalamarides, attorney at law.   The employer, the Anchorage School District (ASD),  was represented by Joseph  M. Cooper, attorney at law.  The record was held open for receipt of a supplemental affidavit of attorney fees and costs.  We closed the record on August 17, 2005 upon receipt of the employee’s supplemental affidavit of attorney fees and costs.   


ISSUES
1. Is the employee entitled to an annual medical visit and payment for prescribed arthritis medication pursuant to AS 23.30.095?

2. Is the employee entitled to payment of a previously incurred arthritis prescription expense in the amount of $602.74 pursuant to AS 23.30.095?

3. Is the employee entitled to attorney fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
The employee worked as a teacher’s aide for the employer from October 17, 1982, to March 31, 1998.  She is 61 years of age.  She sustained three work-related injuries while working for ASD.   She participated in a reemployment benefits plan to retrain in computerized graphic arts and design as a result of her injuries.  As of the time of the hearing, she completed an AA degree.  She is presently working toward completion of her Bachelor of Arts degree at the University of Anchorage.  At the time of the hearing, she was working as a telemarketer approximately 20 hours a week.

The employee suffers from arthritis in her joints.  She claims that this arthritis is due to her injuries. The employee weighs approximately 380 pounds and has been obese during most of her life. She walks with the aid of crutches. In this proceeding, she seeks payment from the employer for an annual physical examination by her physician and for payment for her arthritis medications.  Taken together, these total about  $1,800.00 each year.
  According to the employee, these medications for her knee and shoulder help her to remain mobile, to carry out her daily activities and eventually will help her to return to a 40 hour a week job.
  The employee testified that her work-related injuries with ASD left her in greater pain which resulted in  the need for arthritis medication.

The employee contends that her arthritic condition stems from three injuries she sustained while working for the employer.  The first occurred on January 25, 1994.  The employee was injured when a heavy wheelchair carrying two people struck her left knee.  She saw Susan Heverling, M.D., the treating physician she had been seeing since 1991, for left knee pain.
  She also saw Robert Gieringer, M.D., in March 1994, who determined she was not a candidate for knee replacement surgery.
  On March  29, 1994, the employee was seen by Edward M. Voke, M.D., an orthopedic surgeon, who diagnosed her as suffering from degenerative arthritis of the left knee with chronic synovitis.  He felt her injury was a temporary aggravation of her condition.
  On June 6, 1994, the employee received a 15% impairment rating of the whole body from Dr. Gieringer, based on a combination of loss of motion of the lower extremity and arthritis.
  The rating was a total impairment of 14% to the whole person.

David McGuire, M.D., conducted a Second Independent Medical Evaluation (SIME) on the employee on July 21, 1994.
  He found a slight instability to Valgus and Varus stress, patellar crepitation, severe stasis in both extremities and moderately severe degenerative arthritis.  He noted a long term problem with osteoarthritis aggravated by her January 1994 injury.  After 1994, the employee’s arthritic condition worsened.
  

The employee settled her claim and returned to work for the employer.  Medical benefits were to remain open under the Alaska Workers’ Compensation Act.

On September 9, 1997, the employee sustained her second injury with this employer.  This injury occurred when the employee was trying to control a student and her left shoulder came out of joint.  A shoulder x-ray taken September 12, 1997, showed osteophytic spurring at the inferior margin of both the glenoid fossa and the humeral head.  There were also degenerative changes at the acromioclavicular joint with osteophytic spurring.  The impression was “degenerative changes.”
  She again saw Dr. Heverling.
 and Dr. Gieringer.
 During her visit to Dr. Gieringer on October 17, 1997, he noted that she had limited range of motion as would be expected because of her osteoarthritis from her left shoulder injury but her condition had improved.
  At her November 5, 1997 visit to Dr. Gieringer, he noted the shoulder was still very painful.
  She never had problems with her left shoulder before the September 9, 1997 injury.

The employee’s third injury occurred on December 11, 1997.
  The employee was injured when her left foot was run over by a wheelchair.  She was seen by Dr. Heverling who commented in her December 18, 1997 letter that the employee had significant peripheral edema of the left lower extremity due to her knee injury which was work related.  The swelling caused secondary problems regarding ulcers which required the employee to remain resting with her leg elevated.
  She was taken off work by Dr. Heverling for treatment.
  She returned to work February 20, 1998.  X-rays of her left foot taken this same date showed degenerative osteophytes at the lateral margin of the calcaneal-cuboid joint as well as mild osteophytic spurring at the 5th tarsal-metatarsal joint as well as minor degenerative changes at the 1st metatarsal phalangeal joint.

On February 23, 1998, she again saw Dr. Gieringer for pain in the arch of her left foot.  He noted the x-rays showed some calcaneal-cuboid arthritis.
  His March 12, 1998 note indicated that the employee complained that her shoulder condition was much worse than her knee had ever been.
  On April 15, 1998, the employee was again seen by Dr. Gieringer who reported she could perform sedentary occupations  as long as she limited reaching, did no overhead reaching and lifted no more than five pounds.

The employee continued to see Dr. Heverling for her various conditions.  In her March 11, 1998 letter, Dr. Heverling explained that the employee’s wound from the December 11, 1997 injury had healed but the employee had a more proximal lesion which had occurred due to the swelling of the left lower extremity from her older work related knee injury.  Dr. Heverling explained that the employee was not off work due to the December 11, 1997 injury but due to the older work related knee injury.
 On January 2, 1998, Dr. Heverling wrote to the Board regarding the employee’s condition.  She noted the employee had significant osteoarthritis of the left knee and of the left shoulder with an associated impingement syndrome.  She noted that Dr. Gieringer was the employee’s orthopedist and would reiterate her opinion.
  In a letter dated May 5, 1998, Dr. Heverling noted that the employee was disabled from her orthopedic injuries.  She also noted that the x-ray of the left foot showed sclerosis consistent with arthritis.  Dr. Heverling went on to state: “This is most likely aggravated due to this injury…”

Dr. Gieringer saw the employee on May 10, 1999 due to complaints regarding her left shoulder.  He diagnosed left shoulder arthritis.  He did not believe a shoulder replacement was advisable due to her weight.

The employee’s foot and shoulder injuries were settled, except for her medical expenses, through a compromise and release agreement.
 

I.  SUMMARY OF MEDICAL REPORTS AND TESTIMONY RELATED TO ARTHRITIS

a. Drs. Steer and Wilson Second Independent Medical Evaluation (SIME)

Paul L. Steer, M.D., a specialist in internal medicine and infectious diseases, performed an SIME at the Board’s request on February 23, 1999.
  He stated as part of her history that the employee had been overweight all her life but had also been born with problems with her hips.  She used crutches and braces until she was 14 years of age but she was then able to get rid of them.  She was able to get along without them until her knee injury in 1994.
  She has been using them ever since this injury.  He noted that she denied problems with her knees prior to this injury.   Since the injury, she had some decreased range of motion and pain in the left knee with ambulation of any distance.  With the occurrence of the second injury in September 1997, she experienced problems with the left shoulder which had not occurred prior to the injury.  Since the injury, she experienced problems with the left shoulder including anterior pain and decreased range of motion despite extensive physical therapy.  She had intermittent numbness going down the arm which gradually receded in frequency.  The maximal lifting was 10-12 pounds without pain.  She was not able to get her arm up over her head to comb her hair at all.
 

The third injury, which occurred December 11, 1997, resulted in a small ulceration which healed over several months later.   This was treated with non weight bearing elevation.  However, when she started weight bearing again, she began experiencing pain upon weight bearing.   She was diagnosed with plantar fasciitis.  Treatment included pain medications, physical therapy and adjustment to her orthotic which was required to address her hip problems which were of childhood origin.  At the time of the SIME, she had pain in the left foot if she did a lot of exercise and occasional cramping at other times.  Dr. Steer noted that x-rays showed very significant degenerative joint disease in both shoulders and the left knee.
 In response to inquiries, Dr. Steer opined that the December 11, 1997 injury and ulceration was totally inconsequential to the employee’s need for therapy.  He opined that her left foot condition was due to morbid obesity, venous status dermatitis, and chronic abnormal gait. He did not believe that the December 1997 injury aggravated, accelerated or  combined with a preexisting condition to produce a need for medical treatment or disability. Instead, Dr. Steer opined that the treatment she received was the same as that required to treat her medical malleolus ulceration which existed concurrently with her ulceration but was not work related.    Dr. Steer concluded that the employee should never work again.  He felt that any sedentary activity would have her legs dependent and would cause more problems in her legs.  He recommended significant weight loss.

Dr. Steer’s deposition was taken March 13,. 1999.
 He acknowledged that his information regarding her knee and shoulder was inadequate because it was based on indirect evidence, i.e. other people’s summaries and comments.
  He was only comfortable commenting about her foot condition because he had all the information he felt he needed to comment on this injury.
  He observed that with her weight, even minor trauma would lead to major medical problems.
  

Gary H. Wilson, M.D., of Anchorage Foot and Ankle also reviewed the employee’s condition as part of the SIME.  He issued his report on March 11, 1999.  He opined that the employee suffered from chronic stasis dermatitis of the feet and legs with chronic bleeding vasculitis.  According to Dr. Wilson, the employee’s  medical treatment was reasonable and necessary but not related to the December 11, 1997 injury.
 

b. Dr. Levine SIME and Independent Medical Evaluation

On May 20, 1998, the employee saw Larry Levine, M.D., for an SIME.
  He noted that she had restricted range of motion in both shoulders. He also noted that previous x-rays showed degenerative changes in her left knee and shoulders.
   He found severe degenerative arthritis preexisting the left knee strain.  He also found a left shoulder strain, as well as marked degenerative arthritis relating to the shoulder injury.
  He recommended conservative treatment consisting of independent exercise and weight loss.  He also recommended that she not engage in sustained overhead activities.
  

On June 4, 1998, the employee was seen by Farooz Sakata, OTR, RN for a physical capacities evaluation.
 Dr. Levine subsequently saw her for a permanent partial disability rating on June 22, 1998.  He rated impairment at five percent for the left shoulder.
    He observed a well-healed lesion over the arch of the employee’s foot where she was struck by the wheelchair.  He rated her at one percent permanent impairment of the whole person based on her left knee condition.
  He noted that the employee’s left knee had a 4% impairment but that 75% of this was due to her preexisting condition and that she aggravated a lot of her preexisting issues in addition to the knee strain.

Dr. Levine saw the employee for an employer medical evaluation (“EME”)
 on July 12, 1999.
  He performed a physical examination and a records review.  He found her problems to include left knee strain, severe degenerative arthritis, predating knee strain, left shoulder strain with loss of range of motion, marked degenerative arthritis, predating shoulder injury, morbid obesity, hypertension, sleep apnea, restricted range of motion of bilateral shoulders and knees based on above issues and slightly altered ambulatory status due to above issues, currently using Lofstrand crutches.
  He found that  the employee was not totally disabled as she had been found to be by Dr. Steer.  She reported and Dr. Levine agreed, that the employee could participate in sedentary or light duty work.  He also cited a physical capacities evaluation as evidence that she could perform in a light capacity.  Dr. Levine went to state:

I do not believe the shoulder strain, knee strain or being struck in the ankle by the wheelchair is the cause of her limitations at this time.   I do not believe they are a substantial factor in her current disability.  I do not believe it is a substantial factor in her need for ongoing treatment or retraining.  I believe much of her condition is related to her obesity and preexisting degenerative changes. I do not believe her total situation is caused by her work injuries, nor do I believe this is the cause of her disability…I believe she has degenerative arthritis in multiple areas causing her situation.  This is certainly compounded by her obesity…I think she should continue with an independent exercise program, and she would continue to benefit from going to a pool, but I would not attribute this need directly to her previous work injuries.

Dr. Levine was also asked to comment regarding the employee’s use of Lofstrand crutches.  He opined that the use of these crutches was not caused in substantial part by the knee injury of January 25, 1994. He indicated that this was more related to known severe degenerative arthritis, pre-existing the left knee strain.  This all was felt to be compounded, in his view, by marked obesity and other medical problems.

Dr. Levine also commented regarding the employee’s need for ongoing therapy.  He stated it was due to her overall medical situation, including obesity and degenerative changes, and not simply from the left knee strain, left shoulder strain and the slight injuries from her workers’ compensation claim.
 

c.    Dr. Marble report.

At the request of the employer, Stephen Marble, M.D., a physiatrist, evaluated the employee on October 23, 2004.
  The employee’s last knee x-rays were done in 2003.
  The employee did not bring them to the exam.  Dr. Marble described the left knee injury which the employee sustained when her left knee was struck by a wheelchair.  He did not address the left shoulder injury or the left foot injury in his report.  He did note that she suffered burning, stabbing, aching and numbness in the left shoulder and in both knees.
  He also observed that she suffered from a marked inversion of the left ankle in the stance phase of the gait.
  Dr. Marble noted that the employee was 5’5” and weighed 398 pounds.
  

Dr. Marble concluded that after an exhaustive record review and a limited physical examination, the employee “now appears predominantly symptomatic due to complications of lifelong morbid obesity.  This claimant has arthritic (degenerative joint disease and/or osteoarthritis) changes which are affecting her shoulder, both knees, and her spine.”
   He found that her injury of  January 25, 1994, was not a substantial factor in causing her current symptoms, her need for ongoing medical care or her disability.  He noted that the x-rays taken at the time of the injury clearly established that the employee had advanced preexisting degenerative joint disease/osteoarthritis affecting her knees.  He noted that she had a prior history of trauma  to her knee and the joint mechanics in the left lower extremity had been altered due to a severe left ankle injury back in 1973.
 He noted that several providers who had seen the employee had observed her arthritic condition.  At the time she was seen in the emergency room after the left knee injury, overt signs of the injury were not described but x-rays showed marked preexisting degenerative changes.
  The diagnosis was left knee strain.  Dr. Marble noted that three days after the emergency room visit of January 25, 1994, the employee was allowed to discontinue crutches and to return to work by Dr. Heverling.  When Dr. Heverling saw the employee for follow-up on February 1, 1994, the left knee was considered to be slowly healing.  When Dr. Gieringer saw the employee early in 1994, he felt her degenerative condition was sufficiently serious to warrant a total knee arthroplasty.  Dr. Marble noted that the employee had arthritis prior to 1994  which was sufficiently serious to warrant nonsteroidal anti-inflammatory medications prior to her January 1994 injury.  Dr. Marble concluded upon completion of his record review that the employee suffered from a contusion to her left knee at the time of the January 25, 1994 injury.  He found no evidence of a permanent injury which would cause a need for ongoing medical care.
 He did not believe that her knee injury of January 25, 1994 caused a need for pharmacotherapy.  Dr. Marble concluded by recommending weight loss, nonsteroidal anti-inflammatories and aquatic therapy.  Dr.  Marble testified at the  August 3, 2005 hearing.  His testimony was consistent with the statements found in his report.  He did not believe the December 11, 1997 injury was more than a contusion to the skin which subsequently healed.
  He also noted the employee’s left shoulder showed signs of preexisting arthritis and a shoulder strain which aggravated her shoulder but did not alter her long term function.  Dr. Marble never discussed the employee’s shoulder condition with her at the time of the evaluation.  Dr. Marble did not examine the employee’s foot.  Dr. Marble did not consider the employee’s shoulder injury a substantial factor in her current need for treatment.
     

d.  Dr. Heverling Reports.

Dr. Heverling has treated the employee since before the employee’s first injury with ASD in 1994. She has seen her on numerous occasions for her work related injuries as well as for the employee’s other health conditions.  On November 25, 1998, Dr. Heverling prescribed lower extremity compression stockings for the employee.  In so doing, she noted that the employee suffered ulcerations from swelling in the past and the swelling was associated with traumatic arthritis of the knees which was a work-related injury.
 Her statement of November 24, 2004, indicated that prior to the employee’s injuries at work, the employee did not have any difficulties with her knees or her shoulders.  Dr. Heverling stated that the employee had been on medications for these traumatic arthritis issues and should remain on the medications for her discomfort.

II.  EMPLOYER’S POSITION

The employer contends that the employee’s work injuries play no role in her need for treatment.
 The employer does concede that the arthritis medication is helpful for the employee.  However, the employer asserts that the employee’s osteoarthritis was a preexisting condition and that the work injuries did not play a role in the employee’s need for treatment.  The employer also challenged the employee’s claim for legal fees at the rate of $300.00 per hour.  

III. EMPLOYEE’S POSITION

The employee claims that based upon Dr. Heverling’s statements, the employee is entitled to an annual evaluation and payment for arthritis medications.  The employer noted that  Dr. Marble’s report was flawed as he only examined the employee’s left knee in determining that the employee’s injuries were not a substantial factor in her current need for medications.  The employee recommends that the Marble report be rejected as it failed to address the consequences of all her injuries while working with ASD.  The employee notes that she has continued to work since these injuries and her left shoulder and knee have caused her greater pain.  The employee recommends that the controversion precluding medications and an annual evaluation be stricken.  The employee maintains that employee’s back claim for arthritis medications be allowed along with an annual examination and continuing medications needed to address her arthritic condition.  The employee also seeks attorney fees at the rate of $300.00 per hour as well as legal assistant fees and legal costs.   

The employee also claims attorney fees and costs based on 1.95 hours expended at $250.00 per hour and 7.85 hours at the $300.00 per hour rate. The $300.00 rate is based on  counsel’s 29 years’ of experience in workers compensation as well as his authoring significant legal treatises on workers’ compensation related subjects and his giving educational presentations on the subject. The employee also claims 13.75 hours of legal assistant services which are charged at $105.00 per hour.  The employee also claims $46.06 in costs which include postage and copying costs.  The total costs and fees claimed amounts to $4,332.31.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  PRESUMPTION  ANALYSIS
The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

Applying the presumption analysis to the case at hand, the Board addresses the employee’s left knee condition which occurred as a result of the January 25, 1994 injury as well as the left shoulder injury of September 9, 1997 as well as the left foot injury of December 11, 1997.    The Board finds the claimant has introduced sufficient evidence to raise the presumption of compensability.
                                                                                         

We find the claimant has introduced sufficient “minimal” evidence to establish the compensability of her claim based on her testimony and the opinions of Dr. Heverling and Dr. Gieringer who say her conditions  are work-related. The medical records from Dr. Heverling reflect that the employee suffered work-related left shoulder, foot and knee degenerative arthritis.  We find the Heverling medical reports are sufficient medical evidence to raise the presumption of the compensability for the claimed medical benefits, pursuant to AS 23.30.095(a). We also find that this claim is based on highly technical medical considerations and that the claimant has presented medical evidence necessary to make that connection.
  Following the Court’s rationale in Meek,
 the Board applies the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 

Once the claimant establishes the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
     The Board examines the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 The Board does not weigh the credibility of the testimony during the second stage of the presumption analysis.
  

Based on our review of the employee’s medical record, we find affirmative evidence showing that the treatment is not reasonable and necessary.
  We find the medical evidence, when reviewed in isolation, rebuts the presumption of compensability.  That evidence is found in the reports of Dr. Levine, Dr. Steer and Dr. Marble.  We find that the employee’s numerous other medical conditions, generally related to her obesity, are now the cause of her need for medical treatment.  Based on the reports of Drs. Levine, Steer and Marble, we find that the presumption of compensability has been rebutted.  We also find that the employee suffered from osteoarthritis long before any of the injuries which occurred during her employment with ASD.

Because the presumption was rebutted at the second stage of the presumption analysis, we turn to the third stage of the presumption analysis.  Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical treatment is not reasonable and necessary for the work-related injury.
   Here, the Board concludes that the employee has failed to establish her claim by a preponderance of the medical evidence.  The Board has reviewed all the medical evidence submitted in connection with the employee’s degenerative arthritis.  The Board concludes that the employee has failed to establish by a preponderance of the evidence that her need for arthritis medications and for an annual physical evaluation are the result of her injuries sustained while working for the employer.  In arriving at this conclusion, the Board relies on the medical reports of Drs. Levine, Steer and Marble all of which establish that the employee suffers from numerous physical problems particularly problems related to her excessive weight. The record clearly establishes that the employee had osteoarthritis in her left knee, foot and shoulder prior to sustaining the injuries with ASD.   

We note that Dr. Steer found the employee’s December 11, 1997 foot injury was not a substantial factor in causation of her left foot plantar fasciitis and pes plano valgus conditions.
  We also base our conclusion on the report of Dr. Marble who found that the employee’s left knee injury of January 24, 1994, was not a substantial factor in her continuing need for pharmacotherapy.
   We also rely on the report of Dr. Levine who found that the employee’s injuries including her shoulder strain, knee strain or being struck by a wheelchair were not the cause of her limitations.  He did not believe they were a substantial factor in her current disability or need for ongoing treatment.
 He believed that her condition was related to her obesity and preexisting degenerative changes. Based on these reports, we conclude that the employee has not established by a preponderance of the evidence a need for an annual medical evaluation and arthritis medications as a result of her injuries while she was employed at ASD.  We conclude that the employee’s injuries are not a substantial factor in her current need for an annual physical evaluation and for payment for arthritis medications.

II.  CLAIM FOR ARTHRITIS MEDICATION  REIMBURSEMENT

The Board has denied the employee’s claim for an annual examination and for arthritis medications.  Accordingly, the Board must deny the employee’s claim for $602.74 in previously incurred arthritis medication expenses.

III. ATTORNEY’S FEES AND COSTS

AS 23.30.145(a) provides, in relevant part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, . . . .  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.
 . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.145, the employee’s attorney may receive fees in respect to the claim only if successful in the presentation of the claim.  As the employee has not prevailed on her claim, the request for attorney’s fees and costs is denied and dismissed.

ORDER
1. The employee’s claim for an annual examination and arthritis medication is denied and dismissed.

       2.   The employee’s claim for payment of a previously incurred expense for arthritis medication       amounting to $602.74 is denied and dismissed.

 3.   The employee’s request for attorney’s fees and costs is denied and dismissed.

Dated at Anchorage, Alaska on  September 14, 2005.







ALASKA WORKERS' COMPENSATION BOARD
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Stephen T. Hagedorn, Member







____________________________                                  






Royce R.  Rock, Member

DISSENT:

I respectfully dissent from the findings and conclusions of my colleagues. Under Peek,
 a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability. I would also consider language from the DeYonge case which discusses the existence of various causes leading to worsening of the condition. There, the Alaska Supreme Court stated:


…it may be true that DeYonge’s ‘working-out’ on the treadmill or doing ‘weight work’ contributed to her worsening symptoms.  But NANA/Marriott’s attempt to attribute DeYonge’s aggravation to these activities does not ‘eliminate all possibilities’ that her condition was work related.  That is, this evidence does not exclude DeYonge’s work as ‘another causal factor’ in the aggravation of her symptoms.  And we have noted that an employee is entitled to benefits whenever the work-related aggravation ‘is a substantial factor’ in the employee’s impairment, ‘regardless of whether a non-work-related injury could independently have caused’ that impairment.  Because NANA/Marriott did not offer evidence ‘that other factors were the exclusive cause of her aggravated condition’ or the DeYonge’s work was not another causal factor’ among others, we disagree with the Board’s and the superior court’s determinations that NANA/Marriott rebutted the presumption of compensability.  Because we reach this conclusion, we need not address whether DeYonge proved her claim by a preponderance of evidence.

Applying these decisions to the case at hand, I would give the greatest weight regarding the compensability of the employee’s claim to the opinions of her doctor, Dr. Heverling, who has treated the employee for 13 years and began treating her prior to her three injuries with the ASD. Dr. Heverling finds that the employee has experienced an aggravation of degenerative arthritis as a result of her work-related injuries. Dr. Heverling finds that she now suffers from traumatic arthritis which is a consequence of these injuries.  I find that the employee’s doctor’s statements are the basis of a finding that the employee has raised the presumption of compensability at the first stage of the presumption analysis.   I would give less weight to the report of Dr. Marble as he examined only her knee and not her left shoulder or foot.  In addition, Dr. Marble has never treated the employee at all.  I would also give less weight to the report of Dr. Steer who only assessed her foot condition and not her knee and shoulder. I would find that the employer’s physicians statements have not been sufficient to rebut the presumption at the second stage of the analysis as they have not offered evidence that shows that other factors were the exclusive cause of her aggravated condition or that her work injuries were not another causal factor related to her condition.  Even if I had found the employer rebutted the presumption, at the third stage of the presumption analysis, I would find that her work injuries were a substantial factor in bringing about her current arthritic condition, particularly as to her left shoulder condition. I would rely on the reports of Dr. Gieringer, Dr. Levine’s June 22,1998 report and Dr. Heverling’s reports to establish that the employee has established a compensable claim by a preponderance of the evidence.  

On this basis, I would conclude that she is entitled to an annual checkup and payment for arthritis medications pursuant to AS 23.30.095(a) as the Board may authorize treatment or care or both.  I would also allow the previous expenditure of $602.74 for arthritis medications for a prior period.  I would also award attorney fees for the successful prosecution of this claim at the rate of $250.00 and $300.00 per hour and legal assistant fees at the rate of $105.00 per hours. The hours expended were 1.95 hours at the $250 rate and 7.85 hours at the $300.00 rate. The legal assistant  worked 13.75 hours at the $105.00 rate.  I would find that the hours expended and the hourly rates were reasonable. Also incurred were costs of $46.06.They also are reasonable.  The basis for the $300.00 per hour determination is that the employee’s counsel is a skilled and experienced practitioner who has many years’ experience in the workers’ compensation arena.  In addition, I would find the claim was tenaciously litigated. Accordingly, I would award total costs  and  attorney fees of $4,332.31.




____________________________




            Rosemary Foster, Designated Chair

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHEILA R. HOWE employee / applicant; v. ANCHORAGE SCHOOL DISTRICT, Self-Insured employer/defendant; Case Nos. 199720978, 199728280, and 199400868M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 14, 2005.

                             

 _________________________________

      





                      Shirley DeBose, Clerk
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� October 23, 2004  Marble evaluation at 4.


� Hearing tape 1.


� Id.


� Id.


� February 28, 1994  Heverling  report. The July 11, 1996 Heverling  report shows a diagnosis of traumatic arthritis associated with her left knee.   It also shows osteoarthritis at multiple sites.  Dr. Heverling’s March 15, 1994 letter states that the employee “…suffers from osteoarthritis secondary to traumatic injury…”


� March 23, 1994  Gieringer letter.  He stated that her preexisting osteoarthritis was aggravated and probably somewhat accelerated by the injury of January 25, 1994.  He went on to say this did not appear to be a temporary aggravation.


� March 29, 1994 Voke letter.


� June 6, 1994 Gieringer letter.


� July 21, 1994 McGuire report.


� Id.


� September 12, 1997 left shoulder x-rays.


� September 22, 1997 Susan Heverling, M.D., report.  


� In his September 22, 1997 report, Dr. Robert Gieringer noted the employee suffered from osteoarthritis at multiple sites. In the October 1, 1997 Gieringer report, he noted that “x-rays show advanced acromioclavicular joint arthritis…and the glenohumeral joint shows advanced arthritis with narrowing of the joint space on the Grayshey view.”  He went on to say “There is a large inferior humeral spur, indicating that this has been doing (sic) on for some time.” He went on to advise her “that this problem is likely to not completely recover, that she may have a lingering problem with it, due to its nature and that most likely what she did was have a simple injury to an aging or arthritic shoulder.  Under most circumstances the injury would probably have recovered easily, however, because of her compromised condition with arthritis, she has not recovered and she may not recover in the future.”


� December 17, 1997 Gieringer report.


� November 5, 1997 Gieringer report.


� Hearing tape 1.


� April 23, 2001 workers’ compensation claim and September 28, 1998 workers’ compensation claim.


� December 18, 1997 Heverling letter.


�  January 16, 1998 Heverling report; January 2 and 16, 1998 Heverling release from work letters. 


� February 20, 1998 x-rays.


� February 23, 1998 Gieringer report.


� March 12, 1998 Gieringer phone note.


� April 15, 1998 Gieringer report.


� March 11, 1998 Heverling letter.


� January 2, 1998 Heverling letter.


� May 5, 1998 Heverling letter.


� May 10, 1999  Gieringer report.


� May 24, 2001 Compromise and Release Agreement.


� February 23, 1999 Steer report.


� Id., at 1.


� Id., at 2.


� Id., at 3.


� Id., at 4 and 5.


� March 13, 1999 Steer deposition.


� Id., at 9.


� Id., at 10.


� Id., at 17.


� March 11, 1999 Wilson report at 3.


� May 20, 1998 Levine report.


� Id., at 2.


� Id., at 6.


� Id., at 8.


� June 4, 1998 physical capacities evaluation.


� June 22, 1998 Levine report.


� Id. Dr. Levine also noted that the employee “aggravated a lot of her pre-existing issues in addition to the knee strain.”


� AS 23.30.095(e) and (k).


               � July 12, 1999 Levine evaluation.


� Id., at 4-5.


� Id.


� October 5, 1999 Levine letter.


� January 18, 2000 Levine letter.


� October 23, 2004  Marble evaluation.


� Id., at 2.


� Id., at 3.


� Id., at 4.


� Id., at 3.


� Id., at 6.


� Id., at 6-7.


� Id., at 7.


� Id., at 8.


� Hearing tape 1.


� Id.


� November 25, 1998 Heverling letter.


� November 24, 2004 Heverling report.


� July 29, 2005 employer’s hearing brief at 2.


� Meek, 914 P.2d at 1279.


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471 at 473-74 (Alaska 1991).


� Smallwood, 623 P.2d 316.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Meek, 914 P.2d at 1276.


� Miller, 577 P.2d 1044’


� Grainger, 805 P.2d  at 977. 


� Veco, 693 P.2d at 869.


� DeYonge, 1 P.3d  90.


� DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


� Smallwood, 623 P.2d at 316.


� February 23, 1999 Steer report at 3.


� October 23, 2002 Marble report at 8.


� July 12, 1999 Levine report at 4.


� Peek v. Alaska Pacific Assurance, 855 P.2d at 416. 


� The DeYonge case defines what is required to rebut the presumption of compensability. In order to rebut the presumption of compensability, the employer must produce substantial evidence that the injury was not work-related.  The employer may do this in two ways: by producing substantial evidence that


provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 


directly eliminates any reasonable possibility that employment was a factor in causing the disability.  





DeYonge, 1 P.3d 90. (Alaska 2000).
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