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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	EPHREM J. ANDREWS, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

MCGRATH LIGHT & POWER, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200012380
        AWCB Decision No.  05-0236

         Filed with AWCB Anchorage, Alaska

         on September  14, 2005


On June 7, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for preauthorization for surgery.  Attorney Tim McMillan represented the employee.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  The Board found the correct issue before it was whether the Board has the authority to order prospective treatment.  Further, the Board found it premature to issue a finding on whether the surgery recommended by the employee’s physician was reasonable and necessary, and compensable under AS 23.30.095(a), because the prehearing conference summary did not adequately or clearly state the issue before the Board.  The Board found the employee had an opportunity to brief the Board on the issue of an order for prospective treatment; however, the employer, based upon its misunderstanding of the issue, did not have the same opportunity.  In order to protect the due process rights of the parties, the Board found it necessary to give the employer an opportunity to brief the issue of prospective treatment.  The Board maintained jurisdiction over the issues before it and provided the parties with a briefing schedule.  The Board received the employee’s Response to Employer’s Posthearing Brief on August 5, 2005.  The record closed on August 16, 2005, when the Board next met.  


ISSUES
1. Shall the Board enter an order authorizing arthroscopic surgery on the employee’s shoulder by 
Robert E. Gieringer, M.D., under AS 23.30.095?
2. Is the employee entitled to an award of attorney fees, pursuant to AS 23.30.145?

SUMMARY OF THE EVIDENCE

The evidence of this case is fully detailed in the “Summary of the Evidence" section of the Board’s June 29, 2005 Decision and Order.
  We here incorporate that discussion by reference, and summarize it below. 

I. MEDICAL AND CLAIM HISTORY
On July 8, 2000, while working as a Lineman for the employer, the employee injured his right shoulder when he was pulling a ten pound cut out up a pole with a rope; the rope kinked and released causing the cut out to fall.  The jerk at the end of the fall caused pain in the employee’s shoulder.
  On July 7, 2000, Brent Ursel, PA-C, diagnosed a rotator cuff tear.

A MRI
 taken of the employee’s right shoulder on August 7, 2000, indicated the employee had a rotator cuff tear with findings that suggested it may be acute and also some findings that suggested it may be related to chronic impingement.
  An MRI of the same date of the employee’s cervical spine revealed neural foraminal stenosis at 
C5-6 and C6-7.  The radiologist indicated the rotator cuff tear appeared to be responsible for the majority of the employee’s condition, but that determination required clinical correlation.

At the employer’s request, Shawn Hadley, M.D., conducted an employer’s medical evaluation of the employee’s right shoulder on August 8, 2000.  Dr. Hadley indicated the employee had a rotator cuff tear and possible instability.  Dr. Hadley recommended an orthopedic shoulder evaluation as soon as possible, “secondary to severe guarding of the shoulder now at > 1 mo post injury.”
  Dr. Hadley indicated the employee would incur a permanent partial impairment as a direct result of the July 6, 2000 injury.

Robert Gieringer, M.D., evaluated the employee on August 25, 2000, and reviewed the employee’s MRIs.  
Dr. Gieringer indicated the MRI showed a significant rotator cuff tear in the employee’s right shoulder, and that the instability identified by Dr. Hadley could be evaluated at the time of surgery.
  Dr. Gieringer’s post-operative diagnosis was, “Acute and chronic tear as reported on the MRI scan.  Rotator cuff tear as reported on the MRI scan.  AC arthritis, subacromial impingement, tear of the subscapularis muscle, biceps tendonitis, post-traumatic instability.”
  Post-operatively, Dr. Gieringer referred the employee to physical therapy.

On January 8, 2001, four months post-op, Dr. Gieringer reported the employee had a stiff shoulder since the surgery and, in retrospect, he thought it may be a captured shoulder caused by subacromial and subdeltoid adhesions, which do not respond well to physical therapy.  He indicated if that were the case, the employee would need a repeat arthroscopy to release the adhesions, and that the result of such a procedure was usually good.
  
Dr. Gieringer sent the employee back to physical therapy, which he attended ten times between January 8 and January 19, 2001.

On February 5, 2001, Dr. Gieringer noted the employee continued to have a stiff shoulder and pain in the side of his neck and into the suprascapular area.  Dr. Gieringer referred the employee back to Dr. Wheeler for chiropractic treatment,
 at the same time the employee received physical therapy.  Because the employee did not recover his range of motion, Dr. Gieringer planned to surgically remove post surgical adhesions.

On May 11, 2001, Dr. Gieringer performed the following procedures on the employee’s right shoulder:

1. Manipulation of the shoulder under anesthesia.

2. Arthroscopy with resection of anterior and middle glenohumeral ligament.

3. Resection of subacromial adhesions.

4. Debridement of the biceps tendon.

The post-operative diagnosis was post-surgical stiff shoulder and captured shoulder, post rotator cuff repair and significant biceps tendonitis.

Dr. Gieringer gave the employee a nine percent permanent partial impairment (“PPI”) rating on September 5, 2001.
  Dr. Gieringer determined the employee was not capable of returning to the job he was performing at the time of his injury, and recommended vocational rehabilitation.

On October 27, 2004, Dr. Gieringer examined the employee for complaints of difficulty with reaching activities, activities such as hunting, grinding in his shoulder when reaching, and the occasional development of swelling the size of a golf ball off the anterolateral acromion.  Dr. Gieringer suspected the employee had a rotator cuff injury, which would require surgical repair.  X-rays revealed heterotopic bone grew back in the acromioclavicular joint.  Examination showed crepitance with abducted rotation of the shoulder, further indicating the employee had a recurrent rotator cuff tear.
  X-rays of the employee’s right shoulder showed the following:

Postop right acromioclavicular joint with some residual osteophyte formation mostly of the adcromion.  Minor glenohumeral osteoarthritis.

MRIs of the employee’s right shoulder showed the following:

Partial complex tear of the supraspinatus tendon at its insertion with longitudinal tearing or shredding.  Infraspinatus intact.  No definite labral or capsular abnormality identified.

On November 11, 2004, Dr. Gieringer’s office contacted the insurance adjuster handling the employee’s claim seeking approval for the surgery recommended by Dr. Gieringer.  The adjuster communicated the employee’s claim was closed and she would not approve the surgery.

The employer controverted further medical care for the employee’s right shoulder on November 18, 2004.  The employer’s stated reason for the controversion was:

Claimant was released from care 09/23/02.  To our knowledge he has not sought treatment since that time.  The care he is now pursuing appears to be related to the hunting incident and not related to his workers’ compensation injury of 07/06/00.

We are paying the MRI bill and Dr. Gieringer bill of 10/27/04 as a rule out only and under reservation of rights.

The employee filed a claim for medical treatment on November 26, 2004.  Additionally, the employee claimed penalties, attorney fees and costs.  On January 5, 2005, the employer controverted medical costs for the employee’s recurrent shoulder concerns, penalties, attorney fees and other legal costs.  Again, the employer asserted the employee’s condition was the result of a superseding or intervening event.

At the request of the employer, Douglas Bald, M.D., orthopedic surgeon, examined the employee on 
January 6, 2005.  Dr. Bald opined that the employee continues to be persistently symptomatic in his right shoulder as a consequence of his original work-related injury of July 6, 2000 and subsequent two surgeries; however, he found no evidence of rotator cuff weakness to suggest a recurrent rotator cuff tear.  Further, Dr. Bald opined the employee is medically stable and stationary, needs no further medical treatment, and is not a candidate for further surgical treatment.  Dr. Bald acknowledged the employee has heterotopic ossification in the area of the previously resected acromioclavicular joint and crepitation emanating from that region, but opined that was not the source of the employee’s persistent pain complaints.  Dr. Bald opined the only additional treatment needed for the employee’s July 6, 2000 injury is use of an anti-inflammatory agent and continued home exercise.

On January 28, 2005, the employer filed Notice of Withdrawal of Controversions Dated November 18, 2004, and January 5, 2005.  The Notice reads as follows:

The employer, MTNT, Ltd., and its workers’ compensation carrier, Alaska National Insurance Company, (hereinafter called “MTNT, Ltd.”) hereby withdraw the controversion notices, filed November 18, 2004, and January 5, 2005.

Orthopedic surgeon, Dr. Douglas Bald, evaluated the employee during an independent medical evaluation on January 6, 2005.  According to Dr. Bald, the work injury of July 6, 2000, continues to be a substantial factor in the employee’s periodic right shoulder symptomatology.  Dr. Bald recommends occasional use of anti-inflammatory medications to address the periodic concerns.

MTNT Ltd. Withdraws its controversion notices of medical costs, incurred in the Fall of 2004, to permit the employee to pursue conservative medical care Dr. Bald believes to be medically indicated, if the employee so wishes.

On March 9, 2005, Dr. Gieringer examined the employee.  He found the employee’s range of motion reasonably good, functional, but not normal.  Further, he found the employee’s range of motion was not as good as it had been in October of 2004.  Dr. Gieringer reviewed the October MRI, agreed with the radiologist, and determined the employee had post-surgical changes and a complex partial tear of the supraspinatus.  He indicated the MRI would not show shoulder laxity, which he determined the employee may have, given the results of the exam.  With regard to another operation, Dr. Gieringer noted:  

My feeling is that it’s a little risky to do without better indications for it although his pain and his laxity and the little bit of tenderness he has at the AC joint plus the inability he has to do activities of daily life more or less indicate to me that a surgery is indicated.  I don’t feel strongly about it but I do feel that it’s a likely possibility that will help him.

Dr. Gieringer recommended an arthroscopic examination of the employee’s shoulder to check the condition of his rotator cuff and, if necessary, repair it; and to tighten the employee’s ligaments.  Dr. Gieringer indicated the purpose of the surgery is to improve the function of the employee’s shoulder and relieve pain.

A pre-hearing in this matter, chaired by Workers’ Compensation Officer Joireen Cohen, was held on 
February 15, 2005.  The issues listed were:  “Medical care – preauthorization for surgery by Dr. Gieringer.  Attorney’s fees and costs.”  The employer’s defenses were covered, as follows:  “Ms. Hennemann states that the controversion of right shoulder treatment was withdrawn on 01/28/2005.  She states the employer has no duty to pre-authorize medical treatment.  She states there is no bill which has been submitted that has been controverted.”  Discussions noted by the Workers’ Compensation Officer included, “The dispute between the parties appears to be whether surgery by Dr. Gieringer should be authorized.”  Neither party filed a request to amend the pre-hearing conference summary.

The employer stated at hearing that it is unwilling to guarantee payment of surgery with Dr. Gieringer until they see what he performs.

II. TESTIMONY OF WITNESSES AT THE JUNE 7, 2005 HEARING

Kathy Hammett

Kathy Hammett, Accounts Receivable Manager for Dr. Gieringer, testified that it is her job to make sure 
pre-authorization is obtained and that surgery is paid for.  

Ms. Hammett testified that in the case of the employee, on November 4, 2004, she contacted Tammi Lindsey from Alaska National Insurance Company, and Ms. Lindsey told her the insurance company would not approve or pay for any upcoming surgery for the employee.  Ms. Hammett testified that it is the policy of Dr. Gieringer that he will not perform surgery for any employee whose claim has been controverted.  She testified that because the employee does not have private health insurance, Dr. Gieringer would not proceed with surgery unless the employee paid cash up front.

Ms. Hammett testified she understood the insurance company’s policy that a bill must be submitted before payment is received.  She testified that if the Board issued a decision and order, documenting surgery is compensable, 
Dr. Gieringer would proceed with the procedure.  Further, she testified that if a controversion is not in place, she must receive preauthorization from the insurance company that surgery will be paid for.  

Ms. Hammett testified that Dr. Gieringer’s office did not receive notice that the employer’s controversion was withdrawn.  The notice of withdrawal of controversion was read to Ms. Hammett in its entirety.  Ms. Hammett testified that based upon the language of the withdrawal of controversion, to permit the employee to pursue conservative medical care, she would not permit surgery to go forward.  She testified that the qualifying language of the notice of controversion seemingly does not allow surgery, but rather allows conservative treatment such as injections, physical therapy and things of that nature.  Ms. Hammett testified that her read of the controversion notice was that only conservative care would be covered, and considered that from an employer’s medical evaluator’s perspective, surgery would not be allowed.  She testified that if the notice said the controversion was totally withdrawn, Dr. Gieringer would proceed with surgery.

Ms. Hammett testified she would need notice from the insurance adjuster that the claim was open and that the insurer accepted full responsibility for treatment of the employee’s right shoulder.  She testified if that was provided, Dr. Gieringer would perform surgery.

B. Tammi Lindsey
Tammi Lindsey, Senior Claims Examiner and Vice President of Alaska National Insurance Company’s Claims Department, testified she has been involved with the employee’s claim for three years and was aware of the two controversions.  She testified that had the employee contacted her, she would not have pre-authorized surgery.  She testified that after the controversions were withdrawn, had Dr. Gieringer’s office contacted her, she would have told his office that the employee’s claim was open and accepted by the insurance company.  Ms. Lindsey testified that it would make no difference what type of authorization was requested, she would only say, “We have an open and accepted claim.”  

When questioned about the notice of withdrawal of controversions, she acknowledged there is a qualification in the notice; Ms. Lindsey testified that she thinks the notice of withdrawal is ambiguous.  She testified that it raises a question of what would be allowed and what would not be allowed.  However, she testified that if Dr. Gieringer’s office called and requested pre-authorization for surgery, she would only say, “We have an open and accepted claim.”

C. Ephrem Andrews

Ephrem Andrews, the employee, testified that he worked for the employer for 23 years, and described how he was injured.  He testified that Dr. Gieringer performed surgery on his ligaments that were torn in three places.  He testified that after the first surgery, he did physical therapy; but after a couple of months, his shoulder got really sore.  The second surgery was performed and he testified that after two to three months, his shoulder acted up again.  The employee testified that Dr. Gieringer released him from care, but then his shoulder got bad again.  He testified that Dr. Gieringer said surgery was needed again.  The employee testified that Dr. Gieringer told him after surgery, his shoulder might get better, it might get worse.

The employee testified that he has not had surgery because Dr. Gieringer’s office needs pre-authorization from the insurance company for payment.  He testified he is not able to pay for the surgery himself, and that he wants the Board to authorize surgery.

III. ATTORNEY FEES AND COSTS
The employee provided an affidavit of attorney fees and costs, filed by the employee’s attorney on 
May 27, 2005, and a supplemental affidavit of attorney fees on August 5, 2005.  Additionally, Mr. McMillan testified at the June 7, 2005 hearing that he spent an additional three hours preparing for hearing and two hours representing the employee at hearing.  Mr. McMillan bills his time at $250.00 per hour.  The affidavits and testimony itemize 31.3 hours of attorney time for attorney fees in the total sum of $7,825.00.  Itemized costs include a $75.00 fee for Dr. Gieringer’s response to a letter regarding the nature of the recommended surgery.

At the June 7, 2005 hearing, the employer conceded it is responsible for the employee’s attorney fees from November 22, 2005 through February 15, 2005, the date of the pre-hearing conference.  Mr. McMillan spent 9.3 hours representing the employee during this time period for attorney fees in the sum of $2,325.00.  

The employer argues that any fees beyond February 15, 2005, should not be awarded because the hearing was not necessary because there is no controversy.  The employer asserts it was made clear at the February 15, 2005 pre-hearing that the employer’s withdrawal of controversion was a complete withdrawal

III. HISTORY OF THE CASE

Despite the Board’s attempts to clarify the issue before it at the June 7, 2005 hearing, the Board found the parties were arguing different issues.  The Board found the employer interpreted the issue to be whether the Board has the authority to require the employer to preauthorize surgery by Dr. Gieringer.  The Board finds the employee interpreted the issue to be whether the employee is entitled to an order from the Board authorizing arthroscopic surgery recommended by Dr. Gieringer.  Prior to taking arguments at hearing, the Board attempted to clarify the issue before it.  The Board stated, “The issue before the Board today is whether the employee is entitled to an order from the Board authorizing the specific treatment of arthroscopic surgery.”  However, the parties proceeded to make their arguments based upon their respective interpretations of the issue before the Board.  

The Board found the correct issue before it was whether the Board has the authority to order prospective treatment, which was stated in the pre-hearing conference summary as, “Medical care – preauthorization for surgery by 
Dr. Gieringer.”  The Board found that in order to protect the due process rights of the parties, it was premature for the Board to make a determination regarding the issue of prospective treatment until the employer was given an opportunity to brief the issue.  The Board heard the employee’s claim for authorization for prospective treatment on the written record on August 16, 2005.

IV. PARTIES’ ARGUMENTS

A. Employer’s Arguments

The employer asserts that it is not its contention that the Board lacks authority to rule prospectively on the compensability of medical treatment.  The employer recognizes that the Board has exercised its discretion to enter rulings on compensability before medical treatment is actually undertaken.  The employer argues that it does not now contend, nor has it ever contended, that the Board should refrain from exercising its discretion in this matter.  The employer asserts that it recognizes the employee’s right to request the Board to rule prospectively on the compensability of surgery for his shoulder.  

The employer argues, however, that asking the Board for a prospective ruling does not mean the issue is in dispute.  The employer asserts there was no dispute regarding compensability of the employee’s shoulder surgery that required Board action.

The employer argues that it withdrew any controversion regarding medical care with Dr. Gieringer before the 
June 7, 2005 hearing in this matter was set.  The employer admitted the notice of withdrawal of the controversions was ambiguous, but asserts that the ambiguity was clarified at the February 15, 2005 pre-hearing conference.  The employer asserts that after the pre-hearing conference there could be no doubt that the withdrawal was not partial but, rather, a full withdrawal.  The employer argues that to the extent the controversion was ambiguous, the ambiguity was cured at the February 15, 2005 prehearing conference.  Further, the employer asserts that Prehearing Officer Joireen Cohen confirmed in the February 18, 2005 prehearing conference summary that the January 28, 2005 withdrawal of the controversion was without restrictions.
  

The employer contends two issues were identified at the February 15, 2005 prehearing:  the employer’s preauthorization of surgery and attorney fees and costs.  The employer asserts the Board effectively eliminated the employer’s preauthorization of surgery as an issue at hearing, and that if compensability of surgery had been an issue, it would have been included in the prehearing conference summary as a hearing issue.

The employer argues that any lingering concerns were resolved through correspondence of April 7, 2005, which states:

This letter trails our telephone conversation from this morning.  You told me that you had scheduled Dr. Gieringer's deposition to discuss the necessity for shoulder surgery.  I told you that from Alaska National’s prospective, necessity for the shoulder surgery is a nonissue for the upcoming hearing.  Alaska National is not taking the position that surgery is unnecessary.  Alaska National’s position is that it is not legally required to preauthorize the surgery and the board cannot order and it to do so under existing law.

You agreed that if necessity is not an issue, what remains of the legal question for the parties to simply briefing argued before the board.

The employer argues it does not dispute that the shoulder surgery recommended by Dr. Gieringer is reasonable and necessary or otherwise compensable under the Act; and that there has been no dispute regarding compensability of the shoulder surgery since the withdrawal of the controversion on January 28, 2005.  The employer argues this was confirmed on two occasions:  the prehearing conference summary of February 15, 2005, and in follow up correspondence dated April 7, 2005.

The employer argues the employee is free to ask the Board for a prospective ruling on compensability, even through compensability is not challenged by the employer.  However, the employer argues the employee is not free to seek attorney fees and other legal costs for pursuing a ruling by the Board on an uncontested issue.  The employer argues that only fees necessarily incurred regarding disputed issues are awardable under AS 23.30.145; and that fees are not necessarily incurred when there is no dispute regarding compensability of the shoulder surgery.  Further, the employer argues that a ruling on compensability was not necessary to Dr. Gieringer performing the surgery.  The employer argues its position is supported by the testimony provided at hearing by 
Dr. Gieringer’s office, had the employee pursued surgery with Dr. Gieringer, his office would have contacted Alaska National and learned that the employee's file was open and, based upon that information, Dr. Gieringer would have proceeded with surgery.  Therefore, the employer argues fees are not necessarily incurred when a ruling on compensability is not necessary for Dr. Gieringer to perform surgery.

The employer asserts it has provided the employee with assurances that it will fulfill its obligation to pay medical costs in accord with the Act, when presented with documentation and bills for consideration.  The employer argues that to require the employer to do more is inconsistent with the Act and the rule set out by the Alaska Supreme Court in Richards v. Fireman’s Fund.  The employer stated at the June 7, 2005 hearing that it is unwilling to guarantee payment of surgery with Dr. Gieringer until they see what he performs.

B. Employee’s Arguments
The employee argues the Board should exercise its discretion and order the employer to pay for the requested arthroscopic surgical exam.  The employee argues his treating physician confirms the treatment is necessary for the process of recovery and asserts the employer concedes reasonableness and necessity of the treatment and the Board’s authority to order it.  

The employee asserts the issue for hearing concerns the employee’s request that the Board authorize arthroscopic surgery on his right shoulder.  The employee argues a controversy exists because the employer, in reliance upon the opinion of its medical examiner, has controverted all non-conservative medical treatment, and the employee relies upon the opinion of his treating physician that surgery is necessary to improve the function of his shoulder and relieve the pain.  The employee argues that he has established that surgery is reasonable and necessary, and the only impediment to surgery is the reluctance and refusal of the employer to authorize it, thereby necessitating intervention from the Board.  

The employee requests that the Board authorize continued treatment or care, as recovery requires, under 
AS 23.30.095(a).  The employee argues if an employee needs continued treatment or care more than two years after the date of injury, under AS 23.30.095(a), the Board has the authority to authorize the reasonable and necessary care, but has the latitude to choose among reasonable alternatives.  The employee argued the Board has considerable latitude in ordering medical benefits as the process of recovery may require, and requests that the Board exercise its authority in this case.

The employee argues that under Summers v. Korobkin Construction,
 he is entitled to a prospective determination regarding whether certain medical treatment is compensable.  The employee points to the Alaska Supreme Court’s recognition in the Summers case, which states:

Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under AWCA.

The employee cites to the Board’s decisions in Gillespie v. Our House An Assisted Living Family
 and Wellborn v. Veco, Inc.
 to support his assertion that the Board has the authority to order the employer to pay for specific treatment.  

As of the date of the filing of the employee’s pre-hearing brief, May 27, 2005, the employee asserted his belief that the employer withdrew its controversion only to allow conservative care.  The employee further asserted his belief that the employer continued to controvert all non-conservative treatment up until the date of the hearing.  

The employee argues the evidence does not support the employer’s contention that it did not resist payment of medical expenses.  As an initial matter, the employee argues the January 28, 2005 controversion withdrawal was not complete; and that it was preceded by two controversions: one on November 18, 2004, under which the employer controverted further medical care for the employee’s right shoulder averring the treatment was related to a hunting incident and not the employee’s workers’ compensation injury of July 6, 2000, and the other on 
January 5, 2005, controverting medical costs for recurrent shoulder concerns.

The employee argues the employer’s January 28, 2005 filing did not fully withdraw the prior controversions.  The employee asserts that despite its title, “NOTICE OF WITHDRAWAL OF CONTROVERSIONS DATED NOVEMBER 18, 2004 AND JANUARY 28, 2005,” the text references an employer requested medical evaluation (“EME”)
 by Dr. Bald recommending anti-inflammatory medications and affirms the withdrawal was “to permit the employee to pursue the conservative medical care Dr. Bald believes to be medically indicated…”  The employee argues that, by its terms, the withdrawal was partial and did not encompass surgical intervention.  

Further, the employee argues the partial nature of the withdrawal was not altered at the February 15, 2005 
pre-hearing.  The employee, quoting language from the pre-hearing conference summary, notes that counsel for the employer stated that, “. . .the controversion of right shoulder treatment was withdrawn on 01/28/2005.”  The employee argues there is no indication from the pre-hearing summary that the terms of the withdrawal had been expanded.  Further, the employee argues the employer did not provide notice to the Workers’ Compensation Officer of an error in the summary.  The employee argues that under 8 AAC 45.065(d) the statements contained in the pre-hearing conference summary therefore bind the employer.

The employee argues that the April 7, 2005 correspondence did not broaden the scope of the employer’s withdrawal of controversion either.  The employee asserts the April 7, 2005 letter arose from discussions regarding the necessity of deposing Dr. Gieringer, which were memorialized in three letters.  The employee asserts the first letter, dated April 6, 2005, from Hennemann to MacMillan, questioned the need to depose Dr. Gieringer.  It states:

I understand that you have scheduled the deposition of Dr. Gieringer to take place tomorrow evening at 10:00 p.m.  It is also my understanding, however, that the sole issue slated for the 
June 7, 2005, hearing is preauthorization for surgery by Dr. Gieringer.  Whether or not the employer is obligated to preauthorize surgery is a question of law which I do not believe Dr. Gieringer is qualified to testify about.  Hence, please be advised of my clients plan to object any request for fees or costs associated with Dr. Gieringer's deposition, as unnecessarily incurred.

The employee asserts that two follow-up letters, both dated April 7, 2005, which appear to have crossed in the mail, focused on whether the necessity of the surgery was really at issue.  Mr. MacMillan's April 7, 2005 letter to 
Ms. Henneman states as follows:

This will confirm our conversation regarding the need to take the deposition of Dr. Gieringer.  My understanding is that you do not dispute whether the surgery recommended by Dr. Gieringer is reasonable and necessary, but rather take the position that the Board cannot preauthorize such medical treatment as a matter of law.  Based on the assumption that we can stipulate as to the reasonableness and the necessity of the recommended surgery, I believe we can dispense with the taking of Dr. Gieringer's deposition.  The hearing would thereby focused on the limited legal issue as to whether the Board can order such surgery.

Based on the foregoing, the hearing would be primarily on the record.  I do, however, reserve the right to present the brief testimony from Mr. Andrews, probably telephonically, regarding his desire to have such surgery.  I will also be requesting some clarification in writing from Dr. Gieringer regarding the precise nature and purpose of the recommended surgery so that the Board can issue a clear and unambiguous order authorizing it in the event it decides to do so.

Please let me know if the foregoing is not in accord with your understanding.  Thank you for your continuing cooperation.

The employee asserts that nothing in the two letters from Ms. Hennemann convey an intention to broaden the scope of the withdrawal of the controversion.  The employee argues that the controversion of non-conservative care remained in effect and that the employer continued to resist surgical treatment through the date of the hearing.  

The employee argues that the Board should award attorney fees after January 28, 2005.  To support his argument, the employee asserts he has shown the employer resisted furnishing necessary non-conservative medical treatment through the date of hearing despite the Act’s mandate that requires employer’s to promptly furnish all reasonable medical care, without Board order.  The employee emphasizes that the level of resistance by an employer to comply with its duty to furnish necessary medical treatment, which triggers the right of the prevailing party to attorney fees under AS 23.30.145, is minimal; and that under the facts of this case, the employer’s continued resistance entitles the employee to attorney fees if the Board orders the surgical treatment requested by the employee.

The employee argues it was clear from the testimony of the employer's adjuster and the position taken by the employer in its pleadings, that the employer would not voluntarily preauthorize requested medical treatment even though it has done so in other situations.  The employee asserts it was equally clear from the testimony given by the office of Dr. Gieringer that he will not perform the surgery unless he had either preauthorization from the employer or an order from the Board directing that it be paid.  The employee argues that if the Board orders payment of the surgery, employee’s counsel was instrumental in obtaining the benefit of the medical treatment and the employee should be awarded attorney fees associated with those efforts.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PROSPECTIVE DETERMINATION

The employee requests that the Board make a prospective determination of compensability for shoulder surgery recommended by Dr. Gieringer.  The employer argues that although the employee has every right to request a prospective determination from the Board regarding compensability, there is no requirement for a prospective determination in this case because the employer does not dispute compensability. 

The Board has the jurisdiction to hear claims involving the payment of future medical bills,
 but lacks authority to render declaratory judgments or provide advisory opinions on matters for which there is no existing controversy.
  Only in situations such as that presented in Summers v. Korobkin Construction,
 does the Board have the authority to assert jurisdiction.

In Summers the Supreme Court held the Board has the authority to review a claimant’s request to prospectively order the payment of an unaccomplished, yet specifically recommended, surgery when the employer has denied liability.  The Court stated, “[t]here is no requirement that the injured worker have incurred unpaid medical expenses” before seeking a determination of compensability.
  In reliance upon a California Supreme Court case in which the Court held an employee is entitled to an award specifying the type of future care in order to avoid the burden of instigating future litigations and “risk of being denied reimbursement and adequate care,” and a Rhode Island Supreme Court Case in which the Court determined an employee may request the board to determine prior authorization of treatment, even if not a type of treatment enumerated in the statute as requiring prior authorization, the Alaska Supreme Court stated:

Moreover, we believe that an injured worker who has been receiving medical treatment should have the right to a prospective determination of compensability. . . . Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under the AWCA. . . .

[A] worker in Summers’ position, who has been receiving treatment for an injury which he or she claims occurred in the course of employment, is entitled to a hearing and prospective determination on whether his or her injury is compensable.

In Townsend v. Wien Air Alaska, Inc.,
 the Board found:

“[O]ur statute and regulation also contemplate a process where employers initially review preauthorization requests for treatment or payment of medical bills.  Only if an employer denies treatment (or preauthorization, as in Summers) is our intervention triggered by the employee asserting his “right of review by the board.”

The Board finds the employee asserted his right to request authorization for continued treatment and/or care as the process of recovery may require, by filing a claim on November 26, 2004.  The Board finds that the employer conditionally withdrew its November 18, 2005 and January 5, 2005 controversion notices on January 28, 2005.  The Board finds the notice of withdrawal of controversions, on its face, merely withdrew the controversions to permit the employee to pursue only the conservative medical care that Dr. Bald, the employer’s medical examiner, believed was medically indicated.  The Board finds Dr. Bald believed occasional anti-inflammatory medications and continued home exercise were the only medically indicated treatments for the employee’s work-related injury.  Based upon the conditional nature of the withdrawal of controversion, the Board finds the employee’s belief, that a surgical procedure to be performed by Dr. Gieringer was still controverted by the employer, to be reasonable.

Despite the employer’s assertions at the June 7, 2005 hearing that it was accepting compensability of the employee’s shoulder treatment, and that it has given Dr. Gieringer’s office every indication that it will pay, the Board finds the employer did not unequivocally accept compensability of the employee’s claim.  Specifically, the Board finds the employer’s statement that it is not willing to guarantee payment of the surgery recommended by Dr. Gieringer until it sees what Dr. Gieringer performs, reasonably places doubt upon the employer’s acceptance of compensability.  The Board finds the doubt it creates for the employee is tantamount to a controversy.

The Board finds that a controversy exists regarding the employer’s acceptance of compensability of the surgery recommended by Dr. Gieringer.  The Board finds the necessity of our intervention was triggered when the employee asserted his right to review by the Board.  The Board finds the employee is requesting a specific medical benefit, arthroscopic surgery on his right shoulder.  Further, the Board finds the employer’s notice of withdrawal of controversion accepted the medical costs of treatment received by the employee in the Fall of 2004.  The Board finds the employer’s statement that it is unwilling to guarantee payment of the arthroscopic surgery until it sees what Dr. Gieringer performs creates a controversy.  The Board finds the facts before it create a situation such as that presented in the Summers case.  Accordingly, the Board finds it has the authority to order prospective treatment and authorize the surgery recommended by Dr. Gieringer under Summers, and that a prospective order is necessary in order to protect the rights of the parties in this case.   

II. MEDICAL BENEFITS
AS 23.30.095(a) states, in relevant part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.

AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
 

In the instant case, we find the medical report of the employee’s treating physician, Dr. Gieringer, is sufficient evidence to raise the presumption of the compensability for the employee’s claim for medical benefits for an arthroscopic examination of the employee’s shoulder to check the condition of his rotator cuff, repair of the rotator cuff, if necessary, and tightening of the employee’s ligaments, as recommended by Dr. Gieringer.  

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury,
 by (1) producing affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
    

In the EME report of January 6, 2005, Dr. Bald opined that the employee continues to be persistently symptomatic in his right shoulder as a consequence of his original work-related injury of July 6, 2000, and subsequent two surgeries; however, he found no evidence of rotator cuff weakness to suggest a recurrent rotator cuff tear.  Dr. Bald opined the employee was medically stable and stationary, needed no further medical treatment, and was not a candidate for further surgical treatment.  Dr. Bald acknowledged the employee has heterotopic ossification in the area of the previously resected acromioclavicular joint and crepitation emanating from that region, but opined that was not the source of the employee’s persistent pain complaints.  Dr. Bald opined the only additional treatment needed for the employee’s July 6, 2000 injury was anti-inflammatory medication and continued home exercise.  When viewed in isolation, the Board finds Dr. Bald’s opinion is substantial evidence to rebut the presumption of compensability.

The employer has produced substantial evidence overcoming the presumption that the employee's claim for medical benefits is compensable.
  Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  

The employer, in its post-hearing brief now asserts that it does not dispute the shoulder surgery recommended by Dr. Gieringer is reasonable and necessary or otherwise compensable under the Act.  

The Board has reviewed the medical and hearing record in this matter.  The Board finds the medical opinion of 
Dr. Gieringer is persuasive.  We find the preponderance of the evidence in the available medical record, especially the opinion of Dr. Gieringer, together with the employer’s admission that the procedure recommended by 
Dr. Gieringer is reasonable and necessary, indicate the employee’s need for shoulder surgery is reasonable and necessary.  Based on the employer’s admission and the Board’s review of the record, the Board will enter a prospective order that the surgical procedure on the employee’s shoulder recommended by Dr. Gieringer is compensable.  We shall order the employer to pay for the following: an arthroscopic examination of the employee’s shoulder to check the condition of the employee’s rotator cuff; for the costs to repair the rotator cuff, if necessary; and for the procedure to tighten the employee’s ligaments.

III. ATTORNEY FEES AND COSTS
AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(a) provides, in relevant part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board,
. . . .  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded
. . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  In this case the employee requested a prospective determination from the Board to resolve the employee’s claim for medical benefits.  The employer asserts it has not disputed compensability since January 28, 2005, the date of its notice of withdrawal of controversion, and at the latest, since the pre-hearing conference held on February 15, 2005.  Therefore, a dispute remains with regard to the employee’s claim for attorney fees and costs.  

The employer argues there was no dispute regarding compensability of the employee’s shoulder surgery that required Board action.  The employer argues that although the employee is free to ask the Board for a prospective ruling on compensability, even through compensability is not challenged by the employer, the employee is not free to seek attorney fees and other legal costs for pursuing a ruling by the Board on an uncontested issue.  

The employee argues that the employer resisted providing the employee with necessary non-conservative medical treatment through the date of hearing, and the employee is entitled to an award of attorney fees and costs if the Board orders the surgical treatment requested by the employee.

The Board has considered the issue of whether a controversy existed in this case in making our determination that a prospective order authorizing arthroscopic surgery on the employee’s shoulder was necessary in order to protect the rights of the parties.  The Board finds the employer’s assertions that to the extent the notice of withdrawal of controversion was ambiguous, the ambiguity was clarified at the February 15, 2005 pre-hearing conference, and confirmed in the pre-hearing conference summary is disingenuous.  The Board finds the pre-hearing conference summary, by which the parties are bound, simply states that the employer’s defense is that the controversion of right shoulder treatment was withdrawn on January 28, 2005.  The Board finds this statement refers to the January 28, 2005 notice of withdrawal of controversion, which on its face is qualified and allows only that conservative medical treatment recommended by the employer’s physician, Dr. Bald.  

The Board finds the pre-hearing conference summary summarizes the issue to be whether surgery by 
Dr. Gieringer should be authorized.  Further, the Board finds Mr. MacMillan’s April 7, 2005 letter to 
Ms. Hennemann clarified that the issue the employee was pursuing before the Board was whether the Board could order that surgery recommended by Dr. Gieringer.  The Board finds in the instant case, as in the Summers case, many variables came into play in the employee’s decision to pursue a certain medical procedure.  The Board finds the employee considered the fact he did not have the financial resources to fund the arthroscopic surgical procedure recommended by Dr. Gieringer; and, therefore, a salient factor in the employee’s decision was whether the indicated treatment is compensable under the Act.  The Board finds that even on the date of hearing, the employer refused to provide a guarantee that it would pay for the procedure recommended by Dr. Gieringer, but instead expressed that it wanted to wait to see what Dr. Gieringer performed.  Under the circumstances of this case, the Board finds it was necessary for the employee to retain attorney Tim MacMillan who successfully prosecuted the employee’s claim for a prospective determination by the Board that the medical benefits requested by the employee are compensable under the Act.  The Board finds the employee is entitled to reasonable attorney fees pursuant to AS 23.30.145(b).

AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  In light of these legal principles, the Board has examined the entire record for this case, including all affidavits and supplemental affidavits of attorney fees.  

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 
592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Under AS 23.30.145(b) the Board finds an award of attorney fees and costs in the total sum of $7,900.00 to be reasonable and fully compensatory.  The Board finds the employer resisted the employee’s claim for medical benefits, and that Mr. MacMillan successfully obtained a prospective determination of the employer’s responsibility to pay for specific surgical treatment recommended by Dr. Gieringer.  The Board finds the employer exercised an unusual procedure in this case, and that the nature of the employer’s withdrawal of controversion further complicated the parties’ arguments before the Board.  The Board finds that the employer’s failure to recognize the issue before the Board as articulated in Mr. MacMillan’s April 7, 2005 letter to Ms. Hennemann necessitated post-hearing briefs by both parties, and further complicated the matter.  The Board finds medical benefits and attorney fees and costs to be a very valuable benefit to the employee. 

Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find attorney fees and legal costs are reasonable for the successful prosecution of the employee’s claim.
  The Board concludes the employee is entitled to his attorney fees and legal costs under AS 23.30.145(b).  

The Board concludes, under AS 23.30.145(b), that we must make an award to reimburse costs and reasonable attorney's fees.  The Board finds 31.3 hours of attorney's time for total attorney fees of $7,825.00, and total costs of $75.00 reasonable.  The Board shall order the employer to pay the employee’s attorney a reasonable fee of $7,825.00 and reimburse costs in the amount of $75.00.


ORDER
1. The employer shall pay medical benefits under AS 23.30.095(a) for an arthroscopic examination of the employee’s right shoulder to check the condition of the rotator cuff and, if necessary, repair of the rotator cuff; and a procedure to tighten the employee’s ligaments.

2. The employer shall pay reasonable attorney fees and costs of $7,900.00.

Dated at Anchorage, Alaska on September 14, 2005.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
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MODIFICATION
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