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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RANDAL C. COLBENSON, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

COOK INLET PROCESSING INC.;

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN.;

                                                  Insurer,

                                                   and 

INTEGRITY SURVEYS,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199813631, 200109307
        AWCB Decision No.  

         Filed with AWCB Anchorage, Alaska

         On  September 20, 2005


The Board heard the parties’ proposed Global Compromise and Release (“C&R”) at Anchorage, Alaska on 
July 26, 2005.  Attorney Michael Patterson represented the employee.  Attorney Jeffrey Holloway represented employer Integrity Survey (“Integrity”), and its insurer, Alaska National Insurance Company.  Attorney 
Penny Zobel represented employer Cook Inlet Processing, Inc. (“Cook Inlet”), and Alaska Insurance Guaranty Association.  The record remained open at the conclusion of the hearing to receive a copy of the transcript of the hearing.  The Board received the transcript on September 13, 2005, and the record closed that same day.


ISSUE
Shall the Board approve the parties’ C&R agreement under AS 23.30.012, in its current written state with amendments made on the hearing record?


SUMMARY OF THE EVIDENCE
Global Settlement Agreement Introduction

The employee’s September 3, 2003 workers’ compensation claim was to be heard by the Board on 
July 26, 2005.  The parties entered into a Global Settlement Agreement and put the terms of that agreement on the record on July 26, 2005.  

The employee sustained two injuries to his left knee, the first on or about July 10, 1998, while employed as a yardman with Cook Inlet, and the second on May 25, 2001, while employed as a surveyor with Integrity.  Both incidents involved hyperextension-type injuries to the employee’s left knee.  The employee filed workers’ compensation claims for both injuries, and the claims were joined in April 2004.

The employee underwent an ACL repair and debridement of the meniscus on November 28, 2001.  The surgery was unsuccessful.  Consequently, the employee underwent a second arthroscopic surgery on May 29, 2002, which revealed osteochondritis of the medical femoral condyle.  Integrity paid for the both the 2001 and 2002 surgical procedures.
  

The employee continued to have complaints after the second surgery.  He was referred to David McGuire, M.D.  Dr. McGuire performed a third arthroscopic procedure on January 14, 2003.  The post-operative diagnosis noted a failed anterior cruciate ligament reconstruction, as well as extensive chondromalacia and other problems.
  
Dr. McGuire recommended the employee change occupations.  He indicated the employee would no longer be able to work as a surveyor.  Cook Inlet paid for medical care, though some disability was paid by Integrity.

At Integrity’s request, James Smith, M.D., evaluated the employee a second time on July 18, 2003.  Dr. Smith reviewed the results of the employee’s third arthroscopy and performed tests for any ongoing meniscus insufficiency.  Dr. Smith noted no insufficiency.  Upon review of the videotape of the third surgery, Dr. Smith confirmed the medical problem necessitating the surgery was a failed ACL reconstruction.  He opined that the ACL insufficiency resulted from the 1990 injury, and treatment for the ACL tear stemmed from the 1990 injury.  He reiterated that the meniscus tear, although probably originating in 1990, became displaced as a result of the May 2001 injury.  Dr. Smith concluded that the employee reached medical stability as a result of the May 2001 injury in August 2002; and the May 2001 injury warranted a one percent whole person PPI rating.  Based upon 
Dr. Smith's rating, Integrity paid the employee PPI benefits in a lump sum.  Dr. Smith opined further medical treatment was not indicated relative to the May 2001 injury, and any persisting disability was a result of the employee's 1990 ACL injury.

At Cook Inlet’s request, Douglas Bald, M.D., examined the employee on July 19, 2004.  He diagnosed progressive degenerative osteoarthritis due to chronic ACL insufficiency, attributable solely to the employee’s 1990 knee injury.  With regard to the employee’s 2001 injury, Dr. Bald diagnosed a displaced tear of the medial meniscus, successfully addressed by surgery.  He opined this condition was medically stable, did not warrant further medical treatment, and he agreed with the one percent PPI rating.  Dr. Smith opined that work restrictions were due to the employee’s degenerative arthritis.  Dr. Bald, unlike Dr. Smith, did not attribute the need for any of the surgeries to the May 2001 injury.

Due to the disputes, Alan Greenwald, M.D., performed a second independent medical evaluation (“SIME”) of the employee on February 23, 2005.  He diagnosed medial joint arthritis and a chronic ACL tear.  Dr. Greenwald opined that both the 1998 and the 2001 injuries aggravated the employee’s ACL insufficiency and were a substantial factor in the need for all surgeries, including the 2003 ACL repair.  Dr. Greenwald found the employee’s condition medically stable on November 1, 2003, and that no further treatment was necessary.

The employee’s treating physician, Ross Brudenell, M.D., assessed the employee with a ten percent PPI rating on May 10, 2005.  Additionally, Dr. Brudenell indicated he agreed with Dr. McGuire, that the employee could return to heavy equipment operation, that the employee should avoid any repetitive climbing or jumping activities, but had no significant impairment for any lifting capacity.
  Integrity paid the employee PPI benefits based upon this assessment, less the one percent PPI benefits already paid.

The Parties’ Bona Fide Disputes 

A dispute exists between the parties.  The employee asserts he permanently injured his knee in the course and scope of employment on July 10, 1998, and again on May 25, 2001.  The employee claims he is entitled to past TTD benefits through November 1, 2003, the date Dr. Greenwald found him medically stable.  The employee also claims he is entitled to additional PPI benefits, and to vocational retraining as a result of the work injuries.
  

It is Integrity’s position that the May 2001 work incident caused, at most, a temporary aggravation of the employee’s pre-existing knee condition that stemmed from the 1990 injury.  Integrity maintains it has paid all workers’ compensation benefits owed, including TTD benefits through the date of medical stability as determined by Dr. Smith, and PPI benefits in a lump sum based upon the PPI ratings.  Integrity asserts the employee’s medical treatment as well as any need for past or future benefits, including retraining, is attributable to the employee’s preexisting ACL insufficiency and degenerative changes.

It is Cook Inlet’s position that the July 1998 work incident caused no more than a temporary knee-strain, which resolved without the need for treatment or permanent impairment.  Cook Inlet asserts the employee’s need for benefits is attributable to either the employee’s preexisting condition stemming from the 1990 knee injury, or to the employee’s subsequent injury with Integrity.  Cook Inlet asserts that under the last injurious exposure defense, it is responsible for no benefits beyond May 25, 2001; and that is has overpaid benefits and is owed reimbursement from Integrity for benefits paid after May 2001, including attorney fees, under AS 23,30.155(d).

Compromise and Release Agreement
To resolve all disputes among the parties, and with either employer, with respect to compensation rate, compensation for disability, including temporary total, temporary partial, permanent partial impairment and permanent total, penalties, interest, reemployment benefits, or AS 23.30.041(k) benefits, with respect to both the 1998 and 2001 injuries, Integrity agreed to pay the employee the sum of $14,000.00.  This amount reflects payment of $3000.00 in disputed past TTD benefits, and extended coverage of TTD benefits to November 1, 2003, the date of medical stability as determined by Dr. Greenwald.  It also reflects the payment of $11,000.00 in disputed .041(k) benefits in exchange for a waiver by the employee of reemployment benefits.  Integrity also agrees to pay, subject to the Alaska fee schedule, any outstanding medical charges related to employee’s left knee condition incurred on or after May 25, 2001, upon receipt of the medical chart notes and accompanying bills, pursuant to 
AS 23.30.095.  

At paragraph one of the compromise and release subsection, the agreement stated as follows:  “except as provided below, the employee agrees to accept this amount in full and final settlement and discharge of all obligations, payments, benefits, and compensation which might be presently due to might become due to the employee at any time in the future under the Alaska Workers’ Compensation Act.  In executing the Global Settlement Agreement, the employee drew a line through the words, “or might become due to the employee at any time in the future under.”  The employee added his initials before and after the interlineation.  

The parties agreed that the employee's entitlement, if any, to future medical and transportation benefits under the Alaska Workers’ Compensation Act were not waived by the terms of the agreement, nor was the right of Integrity to contest liability for medical benefits waived by the agreement.  The employee waived any claim for medical and related transportation benefits against Cook Inlet.

Paragraph three of the compromise and release subsection, addresses the employee’s waiver of reemployment benefits.  It states, “Waiver of reemployment benefits is justified because no physician has predicted that the employee may be permanently precluded from returning to his job at the time of the injuries due to either the July 1998 or May 2001 work incidents.”  In the margin the employee directs the reader to the third paragraph on page three of the Global Settlement Agreement, which states, in relevant part, as follows “Dr. McGuire felt that the employee progressed well postoperatively.  However, he recommended that the employee change occupations, opining that the employee would not be able to work as a surveyor.  The employee was released to work with significant restrictions.”

Paragraph six of the compromise and release subsection also contains interlineations initialed by the employee.  Paragraph 6.1 states as follows:  

Upon approval of this Settlement Agreement by the Alaska Workers’ Compensation Board and upon payment of the settlement money under this Agreement, this Settlement Agreement shall be enforceable and shall forever discharge the liability of both employers to the employee and to his heirs, beneficiaries, executors and assigns, for all compensation and other benefits arising out of or in any way connected with the injuries, illnesses, symptoms, or conditions referred to in the Introduction which might now be due or might become due in the future under the Alaska Workers’ Compensation Act, excepting only medical benefits as outlined above.

The employee drew a line through and initialed, “or might become due in the future.”  In addition, the employee drew a line through the entire paragraph 6.2, which stated as follows:

By signing this Settlement Agreement, the employee acknowledges his intent to release the employers from any and all liability under the Alaska Workers’ Compensation Act for all claims, unless expressly excepted in this agreement, arising out of or in any way connected with the injuries, symptoms, or conditions referred to in the Introduction.

Prior to interlineations being made by the employee in paragraph 6.3 of the compromise and release subsection, the paragraph read as follows:

The parties recognize that the employee's injuries and disabilities are or may be continuing and progressive in nature and that the nature and extent of the injuries and resulting disabilities may not be fully known at this time.  Nevertheless, the employee, relying on his own judgment and not on any representations made by both employers or by both employers’ agents, has decided that it is in his best interest to settle all claims under the Alaska Workers’ Compensation Act in accordance with the terms of this agreement, including claims arising out of or in anyone connected with any unknown or as yet undiscovered injuries, disabilities, or damages associated with the injuries, illnesses, symptoms, or conditions referred to in the Introduction.  To this end, the parties mutually waive any right they may have to set aside this Settlement Agreement, based any mistake of law or upon any changed condition or circumstance.  Further, the parties agree that the payments made and the claims released under this agreement shall be final and binding, regardless of any change in the law or change in the interpretation of the law governing the parties’ rights and responsibilities under the Alaska Workers’ Compensation Act.

After interlineations made by the employee, the above paragraph read as follows:

The parties recognize that the employee's injuries and disabilities are or may be continuing and progressive in nature and that the nature and extent of the injuries and resulting disabilities may not be fully known at this time.  Further, the parties agree that the payments made and the claims released under this agreement shall be final and binding.

Employee’s Testimony

The employee testified at hearing that he placed the interlineations in the Global Settlement Agreement under the misunderstanding that the changes were necessary in order to protect his right to medical benefits, which the parties’ agreed he did not waive.  The employee testified he agreed to waive his potential entitlement to temporary total disability benefits and to further increases in his permanent partial impairment, and to reemployment benefits.  He testified he did not have a problem waiving reemployment benefits because he started work as a Meter Reader.  

The employee testified that he made changes in the agreement because he did not want to waive his right to make a claim for medical benefits if his condition were to get worse over time.  The employee testified he understood that the insurance company has not given up its right to contest a progression in his medical condition in the future.  

The employee testified that the interlineations on page six of the agreement, where he lined out, “or might become due in the future,” applies only to medical benefits.  Despite the fact that the employee lined out the sentence that says he believes the settlement is in his best interests, the employee testified that he wishes to go through with the settlement, as long as future medical benefits remain open.

The employee testified that he is waiving any potential rights he may have to permanent total disability benefits, and to temporary partial disability benefits.  The employee testified that he waives his right to all time loss benefits.  He testified that he is working eight hours every day doing a job that meets the job restriction placed upon him by his doctor.

The employee acknowledged placing a line through the language of the agreement that says, “nevertheless, the employee, relying on his own judgment and not on any representations made by the employers or the employers’ agent has decided that it is in his best interest to settle this claim.”  The employee testified he may have done so because he was thinking that if he settled all of his claims, that he would lose his future medical benefits.  

If there is a change in the law that gives the employee more benefits or less benefits, the employee testified he understands he will be bound by the law as it is on the date he signed the agreement.  The employee testified he crossed that language out of the agreement because he was afraid of losing future medical benefits if the law were to change.

The employee testified that he understands he waived potential future time loss benefits and understands that if he needs further treatment for his condition in the future and is unable to work, he will not receive time loss benefits.  The employee testified he does not believe anything will develop in the future, and he believes it is in his best interest to resolve his claim.  

The employee testified it is perfectly understandable for the Board order to reflect that he has waived all benefits except medical benefits and transportation benefits.

Transcript of July 26, 2005 Hearing

The Board held the record open in this matter to receive a copy of the transcript of the July 26, 2005 hearing in which the terms of the settlement agreement between the parties were put on the record.  The Board received the transcript on September 13, 2005.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
THE LAW CONCERNING THE PROPOSED C&R
AS 23.30.012 provides for the Board’s review of settlement agreements:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

Our regulation, 8 AAC 45.160(e), provides, in part:


Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed the Board to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson,
 the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).
  The Board has consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers’ compensation benefits.
 

The Board concludes that at the time we consider a proposed agreed settlement we must have evidence to overcome the presumption that waiver of reemployment benefits for lump sum settlements is against the employee's best interest.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, we do consider it as one piece of evidence in reaching our decision.
  Additionally, AS 23.30.135 places an affirmative burden on the Board to determine the rights of the parties.  

II. Approval of the Proposed Compromise and Release

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  This presumption also applies to claims for continuing medical benefits.
   

In combination with the presumption of compensability at AS 23.30.120, 8 AAC 45.160 requires us to presume a waiver of medical benefits and reemployment benefits are not in the employee’s best interest.  AS 23.30.012 requires us to approve a waiver of permanent benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.  

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Board shall apply the presumption analysis in reviewing the employee’s waiver of reemployment benefits.

Under AS 23.30.041(e)(1), an injured worker is not eligible for reemployment benefits unless a physician predicts the employee will have physical capacities that are less than the physical demands of the employee’s job at the time of injury.  Specifically, AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury….

The Board finds Dr. Brudenell and Dr. McGuire released the employee to return to work as a Heavy Equipment Operator.  Further, the Board finds the employee has returned to work in a job within the restrictions placed upon him by his physician.  The Board finds the employee is currently working as a Meter Reader.  Based upon the fact that Drs. Brudenell and McGuire released the employee to return to work as a Heavy Equipment Operator, the Board finds the employee is unable to raise the presumption of compensability for reemployment benefits.  

Considering the employee’s failure to raise the presumption of compensability for reemployment benefits, and the Board review of the entire record in this case, the Board finds it demonstrates the settlement is in the employee’s best interest.  

However, the Board questioned the employee’s desire to enter into the settlement agreement based upon the interlineations he placed in the agreement.  The Board considered the testimony of the employee, and found the employee placed the interlineations in the document under a misunderstanding that he was waiving future medical benefits.  Based upon the employee’s testimony, the Board finds the parties have a meeting of the minds and agree that the interlineations have been placed in the document with a misunderstanding on the part of the employee.

The Board finds the employee understands and agrees to waive his potential entitlement to temporary total disability benefits, permanent total disability benefits and temporary partial disability benefits, and to further increases in his permanent partial impairment.  The Board finds the employee understands and also agrees to waive reemployment benefits.  Based upon the entire record in this matter, and the employee’s testimony, the Board finds waiver of these benefits in exchange for $14,000.00 to be in the employee’s best interest.  

On the record at the July 26, 2005 hearing, the Board stated we would approve the Global Settlement Agreement with the employee’s waiver of all benefits except future medical benefits and transportation benefits.  The Board shall order that this Decision and Order and the Transcript of Settlement on the Record be appended to and become a part of the Global Settlement Agreement.


ORDER
1. The proposed Global Settlement Agreement on the employee’s September 3, 2003 workers’ compensation claim is approved under AS 23.30.012.

2. The Board approves the Global Settlement Agreement in its written state and with amendments to the interlineations made at hearing and recorded in this Decision and Order and the July 26, 2005 Transcript of Settlement on the Record.

3. This Decision and Order shall be appended to and become a permanent part of the parties’ Global Settlement Agreement.

4. The July 26, 2005 Transcript of Settlement on the Record shall be appended to and become a permanent part of the parties’ Global Settlement Agreement.

Dated at Anchorage, Alaska on September  20, 2005.







ALASKA WORKERS' COMPENSATION BOARD
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Janel Wright, Designated Chair







____________________________                                






David Kester, Member







____________________________                                  






Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RANDAL C. COLBENSON employee / applicant; v. COOK INLET PROCESSING INC.; INTEGRITY SURVEYS, employers; ALASKA INSURANCE GUARANTY ASSN.; ALASKA NATIONAL INSURANCE CO., insurers / defendants; Case Nos. 199813631, 200109307; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September  20, 2005.






_________________________________

      





Shirley DeBose, Clerk
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