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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KRYSTAL  SHEDD, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

KENAI PENINSULA BOROUGH,

                                                  Employer,

                                                   and 

ALASKA PUBLIC ENTITY INSURANCE,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200126089
        AWCB Decision No.  05-0238

         Filed with AWCB Anchorage, Alaska

         on September  21,  2005


The Alaska Workers’ Compensation Board heard the parties’ proposed Compromise and Release Agreement in Anchorage, Alaska on August 24, 2005.  Attorney Michael Buzinski represented the employer and insurer (“employer”).  The employee represented herself and appeared telephonically.  The record was closed at the conclusion of the hearing.


ISSUES
Shall the Board approve the proposed Compromise and Release Agreement under AS 23.30.012, approving a lump-sum settlement and payment of a medical bill in exchange for the waiver of the employee’s claims?


SUMMARY OF THE EVIDENCE
The employee worked as a Classroom Aide for the employer.  On November 27, 2001, while assisting a student off of a changing table, the employee felt a pull on her right hip.
  Lavern Davidhizar, D.O., initially treated the employee and diagnosed a lumbar strain.
  Dr. Davidhizar followed the employee’s condition and treated her with myofascial release.

The employer informed Dr. Davidhizar of its light duty work program and requested his opinion regarding the employee’s ability to work.  Dr. Davidhizar indicated the employee could perform sedentary work, for four hours a day, with provision of a soft chair and the ability to stand and walk frequently.
  Dr. Davidhizar noted that any kind of lifting causes the employee trouble, and her job usually requires lifting.
  He indicated myofascial release helped the employee, and she would continue with that treatment.

On January 18, 2002, physical exam showed the employee’s straight leg raising and neurologic exam were normal; she had muscle spasms and tenderness in the mid thoracic and cervical area.  Dr. Davidhizar indicated the employee’s thoracic and cervical sprain/strain was resolving, and she would continue with myofascial release.

On February 25, 2002, Dr. Davidhizar reported the employee had been doing well with her back until recently when she started having more trouble.  The employee reported to Dr. Davidhizar that she was not doing any heavy lifting at work.  Further, she reported she was unable to sleep due to the pain.  Exam revealed the employee had a lot of muscle spasm and tenderness in the mid thoracic area, a neurologic exam of her upper extremities was normal, and range of motion of her neck was slightly decreased.  Dr. Davidhizar ordered that the employee continue with myofascial release.

Dr. Davidhizar reported on February 28, 2002, that the employee was still having trouble with her upper back and neck, but myofascial release was helping tremendously and she was doing much better.  Neurological exam of the employee’s upper extremities was normal, her strength was good, and muscle spasms and tenderness in her cervical and thoracic spine was improved.

At the employer’s request, Holm W. Neumann, M.D., Ph.D., Orthopedic Surgeon, evaluated the employee on March 9, 2002.  Dr. Neumann reported the employee denied any pre-existing problems with her back or neck areas and denied any subsequent injuries to these areas since the incident of November 27, 2001.
  The employee’s chief complaint was mid and low back pain with radiation into her posterior thighs, and intermittent numbness in her legs down to just above her knees.

Dr. Neumann opined the employee was not stationary or stable at the time.  He suspected, due to her continued pain, that she had other possible pathology in her spine, and indicated that a sprain/strain injury should have resolved.
  

Although the employee’s workup was incomplete, and Dr. Newman chose to reserve further comment until further diagnostic studies were completed, he opined that the November 27, 2001 injury aggravated, accelerated, or combined with a pre-existing condition to produce the necessity for the current medical treatment the employee was receiving and her disability.

Dr. Neumann indicated an orthopedic evaluation was appropriate in the employee’s case.  He noted conservative management was appropriate, however, the employee had not responded adequately, continued to show evidence of impairment function and further diagnostic studies were reasonable and necessary.  Dr. Neumann indicated further treatment would depend upon the results of the diagnostic studies.  The November 27, 2001 injury, in Dr. Neumann’s opinion, was a substantial factor in requiring the need for treatment and further diagnostic testing. 

Dr. Neumann opined the employee was not medically stable.  He was unable to anticipate medical stability or provide a prediction until further diagnostic studies were completed.  However, he indicated work restrictions were appropriate.  He opined that work restrictions were probably temporary in nature, but could not predict how long restrictions would apply until the diagnostic studies were complete.

On March 29, 2002, William O. West, D.C., took x-rays of the employee’s cervical and thoracic spine.  The x-rays were taken because the employee experienced pain in her upper back when, at the Nikiski Pool, she opened the pool door with her left arm to assist a student who used a wheelchair to get into the pool.  Dr. West’s diagnosis was palpable tenderness with muscle spasm over the spine and cervics-dorsal strain-sprain with vertebral subluxations.
  X-rays of the cervical spine revealed narrowed disc spaces between C4, C5, C6, and C7; reversed lordotic curve; rotation of C2; and elongated transverse processes at C7.
  Thoracic spine x-rays revealed a normal kyphotic curve; mild scoliosis, apexed at T5 on the right; and Schmorl’s Node at T7.

A bilateral hips x-ray taken on April 15, 2002, revealed that the employee’s hip joint spaces were intact and there were no bony or soft tissue abnormalities.

George F. Gates, M.D., Orthopedic Surgeon, evaluated the employee’s lower back on May 2, 2002.  Dr. Gates reported the employee’s history as follows:

Patient injured her back initially in November of last year at which time while at work she was helping with a large child and twisted by lifting and felt acute low back pain.  Usually at her job these large children who are completely handicapped required 2 people to lift.  However at times she was required to do the lifting herself.  Her back pain became progressively worse over the next few days and became quite severe about the 3rd day and she felt that she couldn’t do her usual work.  At that time she went to see her family doctor, Dr. Davidhizar who evaluated her and felt that she had a lumbar strain and treated her appropriately with bed rest and NSAID medications and analgesics.  He then later incorporated PT.  Patient returned to light work and then began, as her pain seemed to improve, had an exacerbation of pain.  This was again treated conservatively and the patient again returned to work on light-duty.  However her working continue to give her pain.  She had an IME done in March.  Patient has since that time sought chiropractic care and has had manipulations of her entire spine.  She has continued to have problems with pain in her back.

Dr. Gates’ impression was LBP,
 etiology unclear, probable strain.  He recommended a bone scan to observe problems not visualized on routine radiographs and, depending upon the outcome, perhaps a MRI
 as suggested by Dr. Neumann.

A bone scan conducted on May 13, 2002, revealed mild scoliotic deformity.
  Dr. Gates interpreted the bone scan as normal.  His impression was low back pain, probably strain.  He recommended a MRI of the spine to determine if the employee had a herniated disc.

A MRI of the employee’s lumbar spine was taken on June 6, 2002.  It revealed mild posterior disc bulge at L5-S1; minimal degenerative disc changes will present at L4 – 5 with posterior disc bulge.  The remainder of the employee’s disc levels were unremarkable.  No evidence of nerve root impeachment was found.

Dr. Gates indicated the MRI demonstrated very minimal degenerative disc disease at L4 – 5 and L5 – S1, without any evidence of a herniated disc.  Dr. Gates recommended that the employee engaged in a strengthening program for her back.  He found no evidence of a significant pathology in her back on any of the studies that had been done: x-rays, bone scan, or MRI.  Dr. Gates expected the employee to recover completely with respect to her back.  He provided her with a prescription for physical therapy.  Dr. Gates indicated that the employee’s job, as she described it, is not one that she or anyone else should be doing on their own with respect to lifting physically dependent adult size children to provide care.  Dr. Gates indicated that type of lifting is fraught with problems for those who attempt to do it.

Upon Dr. Gates’ referral, the employee was evaluated by Lee H. Schlosstein, M.D., on November 19, 2003.  Dr. Schlosstein diagnosed the employee with fibromyalgia and minor degenerative disc disease with chronic low back pain.

On August 7, 2004, Dr. Davidhizar initiated lumbar decompression to treat the employee’s low back condition, which continued until September 19, 2004.
  An MRI of the employee’s lumbar spine taken on September 24, 2004, was unremarkable.

At the employer’s request, Dr. Neumann evaluated the employee a second time on November 8, 2004.  At that time, the employee continued to have localized low back pain without radiation.  The employee reported difficulty sleeping; that she had a one-hour sitting tolerance and a standing tolerance of 20 minutes; and that lifting, bending, squatting, and stopping were restricted.  

Dr. Neumann opined the employee was stationary and stable with regard to her sprain/strain injuries and that her current symptoms were related to her degenerative disc disease.  He indicated the employee’s November 27, 2001 injury was a substantial factor in bringing about her sprain/strain injuries.  He recommended no further diagnostic studies.  Dr. Neumann opined the employee had no permanent impairment, and that she had recovered from the strain/sprain injury.  Dr. Neumann opined that the employee’s current symptoms are entirely related to her underlying degenerative disc disease.

With regard to further treatment, Dr. Neumann opined the employee needed no further formal treatment other than a self-directed home exercise program.  He recommended over-the-counter analgesics or nonsteroidal anti-inflammatory medications for the employee’s low back pain.  For difficulty sleeping, Dr. Neumann suggested the employee consider Tylenol P.M. with a combination of Tylenol and Benadryl to assist for nighttime discomfort.

Dr. Neumann opined the lumbar decompression treatment provided by Dr. Davidhizar was not required for recovery of the employee’s work injury of November 27, 2001.  Lumbar decompression, in Dr. Neumann’s opinion, was not an acceptable medical option under the particular facts of the employee’s sprain/strain injury.  
Dr. Neumann opined such treatment is directed towards the employee’s underlying degenerative disease.

Dr. Davidhizar disagreed with the findings of Dr. Neumann that the employee’s present problems are related to sprain/strain.  In a December 18, 2004 letter to Northern Adjusters, Dr. Davidhizar wrote:

She has underlying degenerative disk disease, which was not causing any pain until this injury occurred.  She did have a sprain/strain along with this injury, but she now has chronic persistent pain secondary to the aggravation of her underlying condition.

It was also noted that in about August 05, 2004, I talked to Steven in the office, who approved treatments for Krystal including lumbar decompression, E-stimulation, and myofascial release.  The patient has benefited greatly from these modalities, although they have not completely resolved her problems.  The patient presently because of your controversion notice, has been reluctant to receive any more treatment and so is still having difficulty without treatment.

I recommend that she try to resolve this controversion problem and resume her treatments, so that she can become pain free as quickly as possible.

Considering the patient’s underlying disease process, it is normal to have some degenerative disease at the patient age, but Krystal had no pain previous to this injury and now has chronic pain related to injury.  Most of this is myofascial pain, which has still not completely resolved, but some of this is of course related to aggravation of the underlying degenerative disk disease.

Based on the Dr. Neumann’s report, the employer filed a Controversion Notice terminating temporary total disability benefits to the employee, lumbar decompression treatment by Dr. Davidhizar, and all further treatment except as directed by Dr. Gates.  The employee filed a Workers’ Compensation Claim on June 26, 2001, requesting TTD benefits and medical benefits.  

The parties submitted a proposed C&R for the Board’s review on July 25, 2005, noting that the compensability of medical treatment was in dispute, and proposing to dismiss all the employee’s claims in exchange for a lump-sum payment of $5,000.00.  The C&R allocated $4,000.00 of this sum to future medical treatment and $1,000.00 to PPI benefits.  In addition, the employer agreed to pay Dr. Davidhizar’s outstanding bill in the sum of $9,071.46.

Based upon the clear dispute in the medical records between the employee’s treating physician and the employer’s medical evaluator, and the significant nature of the benefits the employee is waiving, the Board was unable to find the compromise and release was in the best interest of the employee.  Therefore, the Board denied approval of the C&R on August 2, 2005.  

At hearing on the denied C&R, the employee testified she is not currently working.  She testified that due to the condition of her back, she is unable to sit for a long time.  She testified that she is interested in returning to work, but she cannot go back to the job she held as an aide for students with disabilities.  She testified that pushing and pulling has been a problem, in addition to the lifting restrictions placed upon her.  She testified she was unaware of her right to request reemployment benefits.

The employee testified that she did not believe that the C&R agreement is in her best interests.  The employee testified that she entered into the C&R agreement because she was worried about Dr. Davidhizar’s unpaid medical bill.  At the conclusion of the hearing, the Board agreed to consider the proposed C&R under AS 23.30.012.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
THE LAW CONCERNING THE PROPOSED C&R
AS 23.30.012 provides for the Board’s review of settlement agreements:

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

The Board’s regulation, 8 AAC 45.160(e), provides, in part:

Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed the Board to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson,
 the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).
  We have consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers’ compensation benefits.
 

The Board concludes that at the time we consider a proposed agreed settlement we must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee’s best interest.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, we do consider it as one piece of evidence in reaching our decision.
  Additionally, AS 23.30.135 places an affirmative burden on the Board to determine the rights of the parties.  

II. SHALL WE APPROVE THE PROPOSED C&R?

The Alaska Workers’ Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  This presumption also applies to claims for continuing medical benefits.
  

In combination with the presumption of compensability at AS 23.30.120, 8 AAC 45.160 requires us to presume a waiver of medical benefits and reemployment benefits are not in the employee’s best interest.  AS 23.30.012 requires us to approve a waiver of permanent benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.  In the instant case, the explicit opinion of the employee’s treating physicians is that the employee’s work in 2001 aggravated his low back condition, causing chronic pain which she did not have prior to the work injury.  This opinion is flatly contradictory to the opinion of the the physician retained by the employer.  To resolve such matters, AS 23.30.012 specifically provides for us to order additional examinations in the course of our consideration of proposed C&Rs.

III.
MEDICAL EXAMINATION
AS 23.30.012 provides, in part:

[I]f it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.   . . .   

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsection AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  We find the authority to order an examination under AS 23.30.012 is procedural, as well.  Considering the broad procedural discretion granted to the Board in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under 
AS 23.30.012 and AS 23.30.110(g) to consider any evidence available when deciding whether to order an examination to assist us in investigating and deciding whether to approve a proposed C&R in a contested claim.  

Although we have discussed a few, salient medical issues in our “Summary of the Evidence” above, based on the Board’s review of the full medical record in this matter, we find the issues in this case are medically complex, and the opinions of Dr. Davidhizar and Dr. Neumann are in dispute.  We find that determining the work-relatedness of the employee's condition, the medical stability of any work-related aggravation of those conditions, the degree of any possible permanent impairment from a work-related condition, and whether a work-related injury or aggravation of her conditions resulted in permanent disability from work, and what continued treatment is necessary for the process of recovery, are necessary to determining and weighing the rights of the parties
 in our review of the proposed C&R.  Consequently, we will exercise our discretion under AS 23.30.012, AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order an examination concerning these issues.  

The Board directs that the examination be performed by a physician on our list of independent physicians,
 unless we find the physicians on our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on the Board’s review of the employee’s file, we find a physician specializing in orthopedic surgery is best suited to perform this examination of the employee and evaluation of the medical records.  As a board designee, the Board will order a Workers' Compensation Officer to identify and select a physician who specializes in orthopedic surgery to perform the examination, in accord with the procedure in 8 AAC 45.092(e).
  We direct the Workers’ Compensation Officer to arrange the examination with the parties in accord with 8 AAC 45.092(h).  We will retain jurisdiction over the proposed C&R, pending receipt and consideration of the report of the medical examination in conjunction with the full record.

ORDER
1.
Under AS 23.30.012, a Workers' Compensation Officer shall identify and select a physician who specializes in orthopedic surgery to perform an examination, in accord with the procedure in 8 AAC 45.092(e).

2.
An examination shall be conducted by the selected orthopedic surgeon regarding the work-relatedness of the employee's condition, the medical stability of any work-related aggravation of those conditions, the degree of any possible permanent impairment from a work-related condition, whether a work-related injury or aggravation of her conditions resulted in disability from work, and what continued treatment is necessary for the process of recovery from the November 27, 2001 work injury. 

3.
The parties shall proceed with the examination in accord with the process outlined in 
8 AAC 45.092(h). 

4.
The Board retains jurisdiction over the parties’ proposed C&R, pending receipt of the examination report.
Dated at Anchorage, Alaska on September,   2005.
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Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is an interlocutory decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under 
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KRYSTAL  SHEDD employee / applicant; v. KENAI PENINSULA BOROUGH, employer; ALASKA PUBLIC ENTITY INSURANCE, insurer / defendants; Case No. 200126089; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September  21,  2005.
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