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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	AZRA  KHALIDI, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNISEA, INC.,

                                                  Employer,

                                                   and 

EMPLOYERS INS. CO. OF WAUSAU,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  198901998
        AWCB Decision No.  05-0248

         Filed with AWCB Anchorage, Alaska

         On  September 29,  2005


We heard the employee’s claims for a second independent medical evaluation (SIME) and continued medical benefits at Anchorage, Alaska on September 14, 2005.  The employee appeared telephonically, and represented herself.  Attorney Jeffrey Holloway represented the employer.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUES
1. Whether to order an SIME under either AS 23.30.095(k) or AS 23.30.110(g).  

2. Whether the employee’s continued need for medical care and treatment, specifically physical therapy, is related to her 1989 work exposure.  

3. Whether the employee’s claims are time-barred by the statute of limitation in AS 23.30.110(c).  


SUMMARY OF THE EVIDENCE
The following summation of facts is limited to those necessary for us to decide the limited issues outlined above.  According to the employee’s February 9, 1989 report of occupation injury or illness (ROI), the employee began working for the employer as a seafood processor at Unalaska, Alaska on November 21, 1988.  The ROI describes the “mechanism of injury” as follows:  “For the past week, Azra has experienced soreness and pain in her right shoulder muscles.  This pain usually develops after lunch break, but goes away after work.”  The employee sought treatment which consisted of medications and wrist splints in Unalaska, and continued to work as a processor until the summer of 1989 when she returned to her home in Oregon.  

After treating conservatively with chiropractic care, the employee saw Mark Jewell, M.D., who performed nerve conduction studies (NCV) on October 11, 1989;  the NCV’s revealed bilateral carpal tunnel syndrome (CTS).  Following no improvement with conservative care, Dr. Jewell performed a right CTS release on February 13, 1990.  The employee continued to treat with Dr. Jewell and ultimately had a left CTS release on January 22, 1991.  

On referral from Dr. Jewell, the employee was evaluated by Mark Herring, M.D., a neurologist, on November 11, 1991, with complaints of multiple pain complaints.  In his “Impression” section, Dr. herring diagnosed:  

Diffuse pain complaints involving both upper extremities, the neck, shoulders and back as well as bilateral lower extremity symptoms.  Examination does not suggest cervical radiculopathy or myelopathy - - she may have entrapment neuropathies at the wrists and/or elbows and there is also a possibility of resistant tennis elbow.  The most overwhelming feature of her exam, however, is the diffuse myofacial trigger points, altered body mechanics as well as pain behavior which would be consistent with a rather marked underlying myofacial pain disorder.  

On November 26,  1991, the employee was involved in a motor vehicle accident (MVA).  The employee continued to treat with Dr. Herring throughout the winter/ spring of 1991 – 1992;  and on June 8, 1992, the employer paid the employee based on a 4% permanent partial impairment (PPI) rating (June 8, 1992 Compensation Report).  The employee then began treating with James Morris, M.D., in February, 2003;  Dr. Morris opined that the employee’s wrist conditions were medically stable and rated her PPI at 12%, which the employer paid (in addition to the previously paid 4%) on March 22, 1993 in addition to a 25% penalty.  (March 22, 1993 Compensation Report).  The employee continued to treat conservatively with Dr. Morris over the next several years.  The employee was involved in another MVA on April 10, 1997. 

On November 29, 2001, the employee filed a claim for benefits;  her “reason for filing application” was listed as:  “Wausau Insurance Company is very slow in reimbersing (sic) for prescriptions, mileage, use of health facility, and vitamins.  They always say that they are back of (sic) by work load.  Have not reimbersed (sic) for 1998, about 6 months in 1999 and 4 months in 200.”  In her “supplemental” attachment, the employee also claims:  

Have not reimbersed (sic) for 1998, about 6 months in 1999 and 4 months in 2000 I have just started to send reimbersment (sic) 2001.  When they get stacked with my reimbersement (sic) requests they start ignoring the previous one and start to reimberse (sic) recent ones.  They have also ignored to reimberse (sic) for the computer and its program which came to $4,000 and doctor has fully authorized every thing and also the lap top computer.  

I was informed by the insurance that I have 27% disability but the extent of pain I have is making me do almost nothing.  I need physical therapy and George Young Claus (sic) is not available to authorize the physical therapy.  I had nerve conduction test on July 3, 2001.  Doctor authorized the physical therapy in August 2001 but the physical therapist have not heard from George Young Clause (sic) ever since.  Please help me.  

After an eligibility evaluation was requested, the Reemployment Benefits Administrator’s (RBA) Designee determined the employee was not eligible for reemployment benefits, based on the following reason:  “(Specialist) John McLeod reports that Dr. Morris has indicated that your predicted permanent physical capacities are as great as those requited of a cartographer and a security guard, jobs that you presently hold.”  (RBA Designee April 19, 2002 determination.).  This determination was never appealed or questioned by the employee.    

At the request of the employer, the employee was evaluated by Scot Fechtel, D.C., M.D., on March 11, 2003.  Dr. Fechtel did a records review of the employee’s file, took a history from the employee, and examined her at the March 11, 2003 appointment.  In his “history” section, Dr. Fechtel noted the employee’s work as a processor in 1989 for the employer.  Regarding her recent work activity, Dr. Fechtel noted in pertinent part:  

With regard to work, she was laid off from her last job about the 31st of January of 2003.  She is surviving on unemployment and savings.  She indicates that her work limitations include no reading, writing or typing for more than 15 minutes at a time without a break.  

Domestically, she can “barely” cook for herself and she can “barely” clean for herself.  She reports that she hasn’t vacuumed her apartment in 3 years.  

Recreationally she likes to go to the health club and does so at least 10 hours per week.  Notes that she spends a fair amount of time in the Jacuzzi heating and stretching her arms and upper back.  

In his “Discussion” section, Dr. Fechtel noted in pertinent part: 

With regard to your concern about the attribution of her current treatment need to the on the job incident, I have no objective data to tie her present condition into the overuse syndrome experienced in 1989.  She has had subsequent significant trauma and other contributions to a myofacial pain syndrome including, I am sure, depression (which was not formally evaluated today), and her diabetes, and her sleep impairment.  While she indicates to me today that all the other trauma have resolved and the only thing driving her current complaints is the overuse phenomenon in her wrists dating to her Alaska occupation.  I do not have objective support for that contention and some elements of the exam raise the question of her credibility.  

While I do not doubt her complaints and limitations, I do not believe these in any way relate to her on the job overuse of some 14 years ago.  

Dr. Fechtel concluded that he did not believe that a health club membership is currently a necessary part of the employee’s palliative treatment for the carpal tunnel claim of 1989, and any medications currently prescribed are also not necessary and related to the employee’s 1989 carpal tunnel claim.
  

In a letter dated March 31, 2003, the employer wrote to Dr. Morris the following inquiry:  

Dear Dr. Morris:

In January 2003, you and I talked on the phone about the status and need for various treatments for Ms. Khalidi, as the related to her industrial injury of February 1, 1989.  

At that time, you had recently examined Ms. Khalidi and said that as her treating physician of over 10 years, you preferred that some of my specific questions be addressed to an IME.  

I scheduled Ms. Khalidi for an evaluation with Dr. Fechtel.  His report and assessment are attached.  He didn’t specify the medications, thus I have attached here the actual letter with medication that I had sent to Dr. Fechtel.  

Please respond to the following:  “I have reviewed the IME performed by Dr. Fechtel and agree with his findings in his report dated March 11, 2003.  

In his April 15, 2003 response, Dr. Morris checked the “Yes” box, that he agreed with Dr. Fechtel’s March 11, 2003 assessment.  On April 18, 2003 the employer controverted “All Benefits” based on “the findings of Dr. Scot Fechtel and the concurrence of treating physician James Morris, none of the current medial problems are related to the industrial injury of 02/01/89.  We will no longer reimburse the injured worker for medical treatment and mileage.”  

The employee has produced no additional evidence to support her claims.  Nor has she advanced any testimony or argument on her behalf, either in writing or at hearing, that supports her claim for ongoing benefits.  The employee has never filed an affidavit or readiness for hearing for her 11/29/01 claim.  The employer argues that the employee’s claims are barred under AS 23.30.110(c) and must be dismissed.  Furthermore, the employee’s claims fail on the merits as she doesn’t even attach the presumption that her ongoing claims continue to be compensable and work related.  Finally, the employer argues that there is no basis to order an SIME as the employee’s doctor, Dr. Morris, agrees with the employer’s doctor, Dr. Fechtel, that the employee’s condition and current need for treatment is no longer related to her 1989 work exposure.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
We will address the various issues presented, and that have arisen, in the order we find most logical.  AS 23.30.135.  

1.
SIME under AS 23.30.095(f) or AS 23.30.110(g).

AS 23.30.095(k) provides in pertinent part:  

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. (Emphasis added).  

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.110(g) provides in pertinent part:  “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.”  

When deciding whether to order an SIME evaluation, the Board looks at the following factors: 

1. Is there a medical dispute between the employee's attending physician and the employer's independent medical evaluation physician; 

2. Is the dispute significant; and 

3. Would an SIME physician's opinion assist the Board in resolving the dispute? 

We find, based on Drs. Morris’s and Fechtel’s reports and responses that no dispute exists regarding any of the employee’s complaints;  all physicians agree that the employee’s need for treatment is no longer related to the 1989 work exposure.   Because we find no medical dispute, we logically cannot find that a “dispute” would be significant or of any assistance.  Based on the above, we conclude we must deny the employee’s request for an SIME or an evaluation under AS 23.30.110(g).   

2.
Whether additional medical care is compensable or work related.  

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find the employee has failed to attach the presumption with any medical evidence, and her claim should be denied and dismissed.  Even if we somehow find that the employee attached the presumption with her testimony (without any medical evidence),  we conclude the employer has overcome the presumption with Dr. Fechtel’s opinion. 

Because the employer has rebutted the presumption with substantial evidence, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the February 1, 1989 incident is a cause of her alleged current disability and need treatment.  We find she has not.  We find the employer has prevailed on the preponderance of the evidence with Drs. Fechtel’s opinion, and Dr. Morris’s concurrence.

We give equal weight to the opinions of Drs. Fechtel and Morris, which are based on objective findings and examinations.  Both the employee’s physician and the employer’s physician agree that the employee’s present need for treatment is no longer to her 1989 work exposure, 16 years prior.  Based on a preponderance of the medical evidence, in particular the overwhelming objective record, we conclude that the employee current condition, and continued need for medial treatment is no longer related to the 1989 exposure, and is not compensable.  We conclude the employer is not liable for the any medical care after the April 18, 2003 controversion.  

3.
Whether the employee’s 11/29/2001 claims are barred under AS 23.30.110(c).  

AS 23.30.110(c) provides, in pertinent part, as follows:  “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  As denial of a claim results by operation of the statute, dismissal under AS 23.30.110(c) is automatic and non-discretionary.  (Victoria v. Brown’s Elec. Supply Co., Inc., AWCB Decision No. 03-0289 (Dec. 5, 2003)).
The statute requires an employee to prosecute their claim in a timely manner once it is filed and controverted by the employer.  Only after an employee files a claim can the employer file a controversion to start the two-year time limitation contained in AS 23.30.110(c). The Board’s regulation, 8 AAC 45.090(a), provides that proceedings are commenced by “filing a written claim or petition.”  In turn, a claim is defined by 8 AAC 45.090(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits . . .under the Act.”
The Board finds that the employee filed a Workers’ Compensation Claim (WCC) on November 29, 2001.  The Board further finds that the employer controverted that WCC on a Board-prescribed form on April 18, 2003, thus starting the AS 23.30.110(c) time clock.  Accordingly, the Board concludes that the employee had until April 18. 2005 to request a hearing under AS 23.30.110(c).

As the Board previously found in Zimmerman v. Dynair Services, “Our workers’ compensation act . . .does not place an affirmative duty on employers and insurers to instruct an employee as to his legal rights. . . . Nonetheless, employers and insurers must carefully refrain from any conduct which would suggest to injured employees that they need not comply with the limitations period. . . .” (Id.).  

The Board concludes that once the requirements of AS 23.30.110(c) are met, the statute is mandatory in nature, and that the Board does not have the discretion to excuse the employee from not filing her ARH at all, let alone on time.  The employee’s 11/29/01 claim is denied as a matter of law under AS 23.30.110(c).  


ORDER
1. The employee’s request for a second independent medical evaluation under AS 23.30.095(k) or AS 23.30.110(g) is denied and dismissed.  

2. The employee’s claims for ongoing medical treatment are denied and dismissed as they are no longer related to her 1989 work exposure.  

3. The employee’s 11/29/01 claims are dismissed as barred under AS 23.30.110(c).  

Dated at Anchorage, Alaska on  September  29, 2005.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,
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John Abshire, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of AZRA  KHALIDI employee / applicant; v. UNISEA, INC., employer; EMPLOYERS INS. CO. OF WAUSAU, insurer / defendants; Case No. 198901998; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska,  on September  29,  2005.

                             

 _________________________________

      




                                 Robin Burns, Clerk
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� The employer has scheduled a follow-up employer’s evaluation later this year with Dr. Fechtel;  the employee has advised at the September 7, 2005 prehearing, and the September 14, 2005 hearing that she has no intention of returning to Dr. Fechtel.  Based on our ultimate conclusions below, we find that issue to be moot, and we need not address it.  
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