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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL BELL, 

                                                  Employee, 

                                                          Respondent,

                                                   v. 

W.R. GRASLE CO. / AMCHITKA J.V.,

                                                  Employer,

                                                   and 

FIREMANS FUND INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  198828344
        AWCB Decision No.  05-0250

         Filed with AWCB Anchorage, Alaska

         on October 3, 2005


On September 15, 2005, in Anchorage, Alaska, the Alaska Workers' Compensation Board ("Board") heard the employer's petition to dismiss the employee's claim.  Attorney Joseph M. Cooper represented the employer and its insurance company ("employer").  Neither a representative, nor the employee appeared at the hearing.  The record closed at the conclusion of the hearing.


ISSUE

Shall the Board dismiss the employee's claim under AS 23.30.110(c)?


SUMMARY OF THE EVIDENCE

I. MEDICAL HISTORY

On November 27, 1990, Duane L. Drake, M.D., identified a sigmoid mass in the employee’s colon having the characteristics of carcinoma.
  The employee underwent a sigmoid resection, and had three nodes positive for cancer.
  The diagnosis on the surgical pathology report was as follows:

PORTION OF SIGMOID COLON AND APPENDIX:

1. Well differentiated adenocarcinoma with invasion through muscularis into subserosa; surgical margins clear of tumor.

2. Metastatic adenocarcinoma involving 3 of 8 regional lymph nodes.

3. Diverticulosis.

4. Appendix showing mild chronic periappendicitis with focal fibrous adhesions.

At the employer’s request, on September 30, 2004, Brent T. Burton, M.D., M.P.H., reviewed the employee’s medical records, deposition transcript and five volumes of documents regarding policies, procedures and risk assessments and exposure data related to the Amchitka test sites.  

Based upon his review of the information, Dr. Burton indicated that at the time of the employee’s diagnosis of well-differentiated colon adenocarcinoma, the employee’s tumor was classified as Duke C2, with three of five lymph nodes positive for tumor.  Dr. Burton recognized that the employee completed a course of chemotherapy and in 1993 underwent follow-up colonoscopy.  Dr. Burton reviewed no subsequent medical records to indicate the employee had additional follow-up visits or evaluation for any medical problems.

Dr. Burton asserted there are several reasons why the employee’s belief that he developed colon cancer as a result of workplace activities during a six-week period digging trenches on Amchitka Island during September through October 1988, are not supported.  

Dr. Burton opines, as an initial matter, that the extensive monitoring conducted on Amchitka Island following the nuclear detonations has revealed no evidence of exposure to radioactive materials beyond what all living organisms experience through background sources.
  Second, Dr. Burton opines that colon cancer is one of the most common forms of cancers; and although some individuals are at higher risk due to family history, causative factors for the development of colon cancer due to workplace factors have not been established.
  Dr. Burton opined that specific environmental exposures have not been identified as a cause for the employee’s colon cancer.
  Finally, Dr. Burton opined that at the time of the employee’s diagnosis, because he was found to have advanced colon cancer, the employee undoubtedly already had evolving cancer prior to his employment on Amchitka.
 

Dr. Burton opined there is no data to substantiate an exposure to radiation or other substances capable of causing cancer during the employee’s time spent on Amchitka; and that the employee’s colon cancer is unrelated to any workplace factors.

II. PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury or Illness on February 20, 2003.  The employee reported that while working as an Equipment Operator on Amchitka Island during the period September through October 1988, he developed carcinoma of sigmoid colon, and his last date of exposure was October 31, 1988.  The report states, “Shop trailer located at site of longshot test, dug through entire area during installation of power cables.”

The employee filed a claim for temporary total disability benefits, medical costs, permanent partial impairment benefits, and interest on February 20, 2003.
  In addition, the employee filed a petition requesting a stay of proceedings, including the need to file an affidavit of readiness for hearing (“ARH”), to prevent the denial of his claim under AS 23.30.110(c), pending the U.S. Department of Energy’s Medical Panel Review determination of whether the employee’s exposure to toxicants during his work at Amchitka caused the condition for which he claimed workers’ compensation benefits.

On February 27, 2003, Karen Keyes was notified via letter that the claim and petition were received and a new file for the employee was established.  The letter states:

The opposing parties have 20 days after the service date in which to file their answer to the issues marked in item #24 of the written claim.  Per 8 AAC 45.070(b)(2), the Affidavit of Readiness for Hearing cannot be filed until 20 days after the service date or after an Answer to the written claim has been filed.

The employer answered the employee’s application for benefits on March 6, 2003, denying all of the employee’s claims.  Concurrently, the employer controverted all benefits on a Board prescribed form.
  The heading of the form provides notice to the employee, in bold, that the notice is from the employer, that the employee should retain the document for his records, and that the employee should read the important information on the back of the form about his rights.
  The back of the Controversion Notice form provides notice to the employee, in relevant part, as follows:

This notice means the insurer/employer has denied payment of the benefits listed on the front of this form for the reasons given.  If you disagree with the denial, you must file a timely written claim (see time limits below).  The Alaska Workers’ Compensation (AWC) Board provides the “Application for Adjustment of Claim” form for this purpose.  You must also request a timely hearing before the AWC Board (see time limits below).  The AWC Board provides the “Affidavit of Readiness for Hearing” form for this purpose.  Get forms from the nearest AWC Board Office Listed Below.

TIME LIMITS

. . .

2. When must you request a hearing?


Within two years after the date the insurer/employer filed this controversion notice, you must request a hearing before the AWC Board.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within two years.  Before requesting a hearing, you should file a written claim.

On March 7, 2003, the employer filed its answer to the employee’s petition to suspend proceedings.  The employer objected to the employee’s petition to suspend proceedings until the issuance of the U.S. Department of Energy Physician’s Panel report, asserting there was no basis for granting such an indefinite stay.  The employee did not file an ARH to request a hearing on his petition for a stay of proceedings.

On May 11, 2005, the employer petitioned to dismiss the employee’s claim pursuant to AS 23.30.110(c).  The employee did not file an answer to the petition.  The employer filed an ARH on July 18, 2005, which the employee did not oppose.  

On August 12, 2005, a Hearing Notice for 9:00 a.m., September 15, 2005, was mailed to the employee’s address of record via the U.S. Postal Service, Certified Mail, Return Receipt Requested and regular mail.
  M. Bell signed for the hearing notice on PS Form 3811, on August 17, 2005.
  Nevertheless, neither Mr. Bell, nor a representative on his behalf, appeared at the September 15, 2005 hearing.  At the hearing, the Board attempted to contact the employee using a current telephone number.  The Board was unable to reach the employee.  Finding the employee was properly served with notice of the hearing, in accord with 8 AAC 45.070(f)(1),
 the Board proceeded with the hearing.

The employer argued that under AS 23.30.110(c), dismissal of the employee’s claim in mandatory.  To support its argument, the employer relies upon the Supreme Court’s clarification in Jonathan v. Doyon Drilling,
 that the claim referenced in AS 23.30.110(c) must be a written claim for compensation, such as that claim filed by the employee.  The employer argues that the controversion in the instant case squarely controverted all benefits, and accordingly the employee’s claim must be denied and dismissed in its entirety.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110 provides in part:

(a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.

. . . .

(c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

Our regulations at 8 AAC 45.050(a) provide for commencing proceedings "by filing a written claim or petition."  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
   The Board construes the term "claim" similarly in the context of both AS 23.30.105 (a statute of limitations for filing claims) and AS 23.30.110(c) (a "no‑progress" rule).
  AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we believe the term "claim" as used in §110(c) must be construed consistently with its use in AS 23.30.105.  AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  Accordingly, we find that the employee filed claims for purposes of §110(c) when he filed a Workers’ Compensation Claim form on February 20, 2003.  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.
  Statutes with language similar to AS 23.30.110(c), are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time."
 

AS 23.30.110(c) requires an employee to prosecute a claim in a timely manner once a claim is filed, and controverted by the employer.
  Only after a claim is filed, can the employer file a controversion to start the time limit of AS 23.30.110(c).
  The employee filed a petition to stay proceedings on February 20, 2003.  On March 7, 2003, the employer answered in opposition to the employee’s petition to say proceedings.  The Board finds that the employee failed to file an ARH on his petition for a stay of proceedings and, therefore, a hearing on the employee’s petition was never held.  Consequently, the Board finds a stay of proceedings was not in effect in the instant matter.

The employee filed his claim against the employer on February 20, 2003.  The employer filed a Notice of Controversion clearly denying all the employee’s claimed benefits on a Board prescribed Controversion Notice on March 6, 2003.
 Accordingly, under AS 23.30110(c), we find the employee had until March 6, 2005 to file an affidavit requesting a hearing on his claims.  Based on our review of the record, we find that the employee has never requested a hearing on his claims.

The time limit of AS 23.30.110(c) runs by operation of the statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted that drastic and harsh procedural provisions such as this are disfavored and construed narrowly by the courts, and it ruled that a timely request for a hearing definitively and permanently tolls the statute of limitation under AS 23.30.110(c).
  Nevertheless, in the instant case, the record is clear that the employee failed to file an Affidavit of Readiness for Hearing concerning his claims against the employer, his petition for a Stay of Proceedings, or to otherwise request a hearing, within the two-year time limit.  In accord with the court's ruling in Tipton, we conclude the statute of limitations at AS 23.30.110(c) bars the employee’s claims against the employer, and those claims must be denied.


ORDER

The employee’s Workers’ Compensation Claims against the employer, dated February 20, 2003, are denied and dismissed under AS 23.30.110(c).

Dated at Anchorage, Alaska on October 3, 2005.
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S.T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL BELL, employee / respondent; v. W.R. GRASLE CO. / AMCHITKA J.V., employer; FIREMANS FUND INSURANCE CO., insurer / petitioners; Case No. 198828344; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 3, 2005.







____________________________ 






Shirley DeBose, Clerk
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