CHARLES P. MASTROMATTEO (Deceased) v. RAYTHEON COMPANY

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHARLES P. MASTROMATTEO, 

                                             Deceased Employee,

                                                     and 

CHRISTINE MASTROMATTEO

                                       Widow,

                                             Claimant,

                                                   v. 

RAYTHEON COMPANY,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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	         FINAL DECISION AND ORDER

        AWCB Case No.  199034120
        AWCB Decision No.  05-0261

         Filed with AWCB Anchorage, Alaska

         on October  12,  2005


The Alaska Workers’ Compensation Board (“Board”) heard the claimant’s claim for benefits on August 23, 2005, at Anchorage, Alaska.  Attorney Philip E. Filosa represented the deceased employee, Charles P. Mastromatteo (“the employee”), and his widow/claimant, Christine Mastromatteo, (“claimant”). Attorney Constance Livsey represented the employer and its insurer (“ the employer”).  Because of the technical nature of the evidence presented the Board kept the record open to permit Board members an opportunity to review the material and determine if they had additional questions.  We closed the record when we met on September 15, 2005.


ISSUES
1.  Was the employee’s employment with the employer on Amchitka Island a substantial factor in the employee’s death from renal cell carcinoma?

2. Is the claimant’s claim time barred under AS 23.30.105(a) or AS 23.30.100?

3. Is the claimant entitled to attorney fees and costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

The claimant alleges that the employee’s renal cell carcinoma a/k/a kidney cancer was caused by exposure to radiation while working on Amchitka Island for the employer.   It is the employer’s position that the employee’s work was not a substantial factor in his kidney cancer; that the cancer was preexisted his work on Amchitka Island; and that his work on Amchitka Island did not aggravate or accelerate his cancer.

SOURCES OF RADIATION

We are surrounded by and constantly exposed to radiation.
  Background radiation comes from three sources: cosmic radiation, terrestrial radiation, and fallout radiation.  The sun produces cosmic radiation.  It varies from latitude to latitude and altitude to altitude.  Solar flares and the sun spot cycle also cause variations in background cosmic radiation. Terrestrial radiation is produced from natural elements in the earth’s crust, such as uranium, thorium, etc.  Atmospheric atomic testing during the 40’s, 50’s, and early 60’s causes fallout radiation.

 Radiation is measured in rems, 1 rem  = 1,000 millirem (“mrem”). The amount of background radiation received by a person varies based on a number of factors.  One factor is where one lives.  Another is how often an individual flies.  In addition to background radiation, people are regularly exposed from a variety of medical procedures ranging from angiograms to X-rays.  We also produce our own radiation in the form of potassium 40.  There are non-background sources, those that are man made.  These sources are in excess of background radiation.  

The average cosmic radiation exposure for a U. S. citizen is 300 mrem per year.  Someone who lived at a high altitude such as the Colorado Rockies would receive background cosmic radiation at an annual average dose of 100 mrem,
 whereas someone in Florida would receive a much lower dose of cosmic radiation.  The average exposure for a U.S. citizen from terrestrial radiation is 30 mrem per year depending upon what type of rock and soil are in the area.  Denver, because of its geology, has a higher annual terrestrial dose.  Similarly, the average annual background radiation in Seattle, Washington is 300 mrem per year and in Spokane, Washington; it is as high as 1,300 mrem (1.3 rem). The difference in background radiation is due to Spokane receiving a higher terrestrial dose and cosmic dose. 

There are two types of radiation, ionizing and nonionizing.  Nonionizing radiation is radiation that does not have enough energy to make changes to a cell (ionize).  Examples include microwave ovens and cell phones.  Ionizing radiation divides into gamma rays, alpha particles or beta particles.  These particles and rays, when they come into contact with cells cause ionization or a change in the cell.  The ionization affects the cell’s DNA and may lead to changes in the function of the cell, which may lead to disease if the conditions are just right.
 

ACHITKA ISLAND AND THE EMPLOYEE’S FEDERAL CLAIM

Prior to the employee’s arrival on Amchtika Island, it was the site of three U.S. Dept. of Energy f/k/a the Atomic Energy Commission (“DOE”) underground nuclear tests during the cold war:  (1) Long Shot, an 80 kiloton test on November 29, 1965; (2) Milrow, a 1 megaton test on October 2, 1969; and (3) Cannikin a 5 megaton test on November 6, 1971. Amchitka Island is the southernmost island of the Rat Island group in the Aleutian Islands.  It is about 40 miles long, laying in a northwesterly direction and varies in width from three to five miles wide.  Its landscape varies, ranging from rugged mountains on the western part of the island to low relief plateaus and swamplands on the eastern part of the island.  
As part of the Long Shot, Milrow, and Cannikin events, the DOE performed extensive radiobiological and radioecological studies.  Tritium was the only increase in radiation noted.   For many years, the records associated with the testing on Amchitka were classified, making recovery by individuals difficult if not impossible. In October 2000, the United States Congress passed the Energy Employees Occupational Illness Compensation Program Act of 2000 (“EEOICPA”), 42 U.S.C. §7384 et. seq., a legislative package designed to provide health care and compensation to certain nuclear weapons workers who were injured from occupational exposure to radiation, beryllium, or silica.  Its purpose "is to provide for timely, uniform, and adequate compensation of covered employees and, where applicable, survivors of such employees suffering from illnesses incurred by such employees in the performance of duty for the Department of Energy and certain of its contractors and subcontractors."  42 U.S.C. § 7384d(b).   

The claimant applied for federal benefits under the EEOICPA and the claim was denied.  On August 14, 2003, the U.S. department of Labor rendered a final decision denying the claim that the employee’s employment was not covered under the EEOICPA because he was not a department of defense worker. This decision was affirmed on February 23, 2004.

THE EMPLOYEE’S ALASKA WORKERS’ COMPENSATION CLAIM

There are very few factual disputes between the parties.  The employee worked for the employer from June 6, 1966 until his death on September 3, 2000.  He worked installing telephone and radar systems around the world including the installation of the ROTHR (Relocatable Over The Horizon Radar) system on Amchitka Island, Alaska and Chesapeake, Virginia.  The claimant is not contending that the work on the ROTHR project was the source of any exposure to radiation or other hazardous substance.  The employee worked on Amchitka Island from late September 1989 through June 1990.  The employee was diagnosed on December 6, 1999 with metastatic renal (kidney) cell carcinoma.  At the time of his diagnosis, the cancer had metastasized to his skull, hipbone, right femur, back and sternum.  He died from the metastatic kidney cancer on September 3, 2000.

The claimant testified that when the employee first arrived on Amchitka Island in September 1989, well water was used for drinking, bathing, laundry, cooking, etc.  In December 1989 the employer provided bottled water for drinking.  Well water was used for all other purposes.   The employee left Amchitka Island in mid June 1990.
 The claimant described the topography and the ground surface. The three nuclear testing sites surrounded the ROTHR site.  The employee would regularly return to base camp covered in dirt, mud and smelling of diesel fuel.  When not at work, and when weather permitted, the employee and claimant would explore the island and its beaches.  However, most of the recreational time was spent inside.  The employee was not a fisherman or swimmer.  He did not eat naturally occurring food sources from Amchitka Island, e.g.: fish.   

The claimed filed her claim because the “type of cancer that Charley had is strongly related to radiation-type exposures and that the only radiation exposure that I’m aware of is that in Amchitka, Alaska.”
  The claimant testified that she was aware that asbestoses, cadmium, silica and PCBs were also present on the Island.
  However, she could not identify any contact the employee may have had with any of these substances.

The claimant testified that she was unaware of the claims being made by Amchitka workers until 2002, when an ex-Raytheon employee saw articles in a local newspaper and emailed Raytheon employee’s who had worked on Amchitka Island.  

Henrey J. Mankin, M.D., testified for the employee via deposition and at the August 23, 2005 hearing.
.  He is an orthopedic surgeon with a subspecialty in orthopedic oncology.  He was one of the employee’s treating physicians.  He has treated over 16,000 oncology patients.  He authored the January 16, 2004 letter regarding the employee’s death and was deposed on June 18, 2004.  At the time of the deposition he knew little about Amchitka Island.  Since then he has “learned a great deal” and reviewed several studies provided by the claimant.

Dr. Mankin saw the employee in June 2000 on referral from the employee’s primary physician Donald Durask, M.D.   He had a diagnosis stage III bone cancer from kidney cancer. On January 16, 2004, in response to a request from the claimant, Dr. Mankin wrote a letter defining the role of the employee’s employment on Amchitka Island in his kidney cancer.  In the letter, Dr. Mankin asserts that the employee was exposed to radiation, beryllium and other agents while on Amchitka Island.  Specifically:

I reviewed the world literature on the subject and discovered that the incidence of renal carcinoma in relation to radiation exposure and chemical agents is quite high.  Specifically there are a number of articles, which cite agents such as glutathione, trichloroethylene, organic solvents, copper sulfate, benzene, benzidrine, vinyl chloride, dinitrotoluene and other industrial chemical agents.  In addition there are several articles that cite the increased rate of renal cell cancer in survivors in Hiroshima and in Chernobyl.

As an Orthopedic Oncologist and as Mr. Mastromatteo’s treating physician, it is my opinion that the young age of onset, the rapidity of development of metastases and the literature data cited above support the contention that the patient developed this disease as a result of occupational exposure to radiation and other noxious chemicals.

In his deposition, Dr. Mankin testified that he did not know if the employee had been exposed to any of these chemicals.
  He explained that the claimant asked him to write a letter explaining that “there was exposure under these circumstances according to [the claimant] and that, therefore, it could have been.  And I think under the circumstances it would be reasonable to so state.”
  Dr. Mankin testified that he did not have any information regarding the background radiation levels on Amchitka Island.
  He also testified that he did not consider himself an expert in radiation but that he considered himself “knowledgeable about complications with radiation as occur in patients who have received radiation.”

Each year there are over 31,000 cases of kidney cancer per year in the United States resulting in 11,000 deaths.  Kidney cancer is the sixth leading cause of cancer death.  Exposure to certain chemicals and products tend to increase the risk of kidney cancer.  Dr. Mankin does believe that the employee’s disease was more likely than not due to the employee’s employment on Amchitka.  

On cross-examination Dr. Mankin admitted that he is not an expert in renal cell (kidney) carcinoma, toxicology, occupational medicine, public health, radiation or dose reconstruction.  He has not performed a dose reconstruction for the employee as to any of the chemicals the claimant alleges the employee was exposed to.  He testified that he has no idea when the employee’s cancer first developed.  However, for the period he observed the employee, he testified that the employee’s cancer advanced at an aggressive rate.  He had no idea what chemicals or radiation were present on Amchitika Island when the employee worked and lived on the Island.  Dr. Mankin testified that he did not know, in great detail, what the employee did on Amchitka Island.  He testified that he was told the employee spent most of his working hours in situations where he was exposed to toxic materials including radiation. He testified that he had no idea what the employee would have actually have been exposed to.  Nor was he aware of any testing or medical records showing exposure to the chemicals referenced in his December 16, 2004 letter.  He testified that the allegations in the letter are based upon his assumption that the employee was exposed to these toxins. Nor did he know the amount or time of exposure.  

Dr. Mankin testified that he could not testify to what was on the island or what the employee would have been exposed to.  He explained that he knows that there are toxic substances on Amchitka Island from the reports he has reviewed.  He knows that the employee was on Amchitka Island.  Accordingly, Dr. Mankin explained that it is reasonable to presume the employee was exposed to the toxic substances identified in the reports.

The employer argues that the employee failed to give timely notice of a work injury occurring in Alaska and thus, any claim is barred under AS 23.30.100 and AS 23.30.105(a).  In the alternative, the employee has failed to meet its burden that the employee’s cancer and death resulted from a work exposure to radiation or other toxic substance while working for the employer on Amchitka Island.  .
John R. Frazier, Ph.D., C.H.P. testified for the employer.
  He has a Ph.D., in physics, with an emphasis in health physics and radiation safety. He has over 25 years of professional experience in health physics primarily in the areas of radiation detection and measurement.   He explained that a health physicist is a scientist or engineer who specializes in radiation protection and safety.  He is a recognized expert on dose reconstruction.  Dose reconstruction is a determination or measurement of the radiation dose someone receives for a specified period of time at a specified location through all the potential pathways at that time and location.   

Dr. Frazier opined with a reasonable degree of scientific certainty:

1. There are extensive published environmental measurement data that accurately describe the radiological conditions on Amchitka Island during the time that Mr. Mastromatteo worked there for approximately nine (9) months in 1989 and 1990.

2. The only viable exposure pathway through which Mr. Matromatteo could have received any above-background radiation dose while working on Amchitka Island from 1989 to 1990 from radiation sources associated with the Amchitka Island environment, was ingestion of tritium in well  water (if he ingested well water while on Amchitka Island).

3. The total radiation dose that Mr. Mastromatteo may have received from manmade radioactive materials in the Amchitka Island environment during the period that he worked there from 1989 to 1990 is immeasurably small and much less htan one (1) millirem.  This radiation dose for the one-month period is less than the natural background radiation dose that the average U.S. citizen receives during each and every day of their life.  

Dr. Frazier both in his report and his testimony explained natural background radiation and man-made radioactive materials in the environment.  He also explained the basis for his opinions regarding the dose received by the employee.

Dr. Frazer testified that he has taught many classes on dose reconstruction and has conducted over 100 dose reconstructions for specific individuals.  He explained “dose matters.”  He testified that it is important for an accurate dose reconstruction to know the source of the radiation or toxin.  This, he explained is intertwined with the exposure pathway.  If there is a source, there is no dose without an exposure pathway.  There are some pathways that are more efficient for introduction of radiation or chemicals into the body.  For example, if there is radioactive materials underground and a person working above ground, there is no pathway and hence no dose.  Similarly, the carcinogens in cigarette smoke have a very efficient pathway through the lungs when inhaled and thus there is an increased risk of lung cancer with smoking.  

Dr. Frazier testified that because the employee did not work below ground, his exposure pathway was limited. Dr. Frazier explained that he has done extensive review of the materials available on Amchitka Island, and it is his opinion that the only above background radionuclides at the surface are very low levels of tritium found in one of the ponds on Amchitka Island.  He testified that to a reasonable degree of scientific certainty that the only above background source of radiation that the employee could have been exposed to was tritium.  He further testified that because of the form of the molecule, it did not pose any threat as an external dose (ie: absorbed through the skin). The most efficient pathway would be through ingesting contaminated water.  

Dr. Frazier explained how he calculated the radiation dose to the employee from ingestion of well water by “assuming a tritium concentration greater than concentrations of tritium actually measured” in the water on Amchitka Island.  Dr. Frazier calculated that if the employee ingested 2 liters of water a day for nine months, the dose would still be less than 1 mrem for that nine-month period of time. 

Dr. Frazier also commented on the 1977 study quoted by the claimant at page 12 of her brief and the statement that DDT and PCB were present in animal tissue.  He opined that this was misleading when you consider there must be an exposure pathway for the DDT and PCB.  The claimant testified that the employee was not a fisherman, nor a swimmer or hiker.  Because the employee was not ingesting DDT and PCB contaminated foods, there would be very little pathway exposure or exposure duration of these toxins for the employee.  Therefore, the employee would have received a very low dose, if any.  

Dr. Frazier reviewed the employee’s medical records.  He testified that the only dose reconstruction he was aware of was the dose reconstruction he performed.  Nor did he see an exposure assessment for any non-radioactive material such as asbestos, DDT or PCBs.  In the absence of evidence of a dose, it is not scientifically valid to assign exposure as a cause of the employee’s kidney cancer.  For there to be a causative claim, the dose would need to exceed normal background radiation.   

Dr. Frazier opined that the increase in radiation to the employee from his time on Amchitka was no greater than a person moving from the downstairs to an upstairs bedroom.  A person moving from Florida to Denver would receive a greater increase in dose than the employee did.

Fred A. Mettler, M.D., M.P.H. also testified for the employer.
  He prepared a report for the employer and testified consistent with that report.  Dr. Mettler is board certified in radiology and nuclear medicine.  He also holds a master’s degree in public health.  Presently he is Chairman of the Department of Radiology, University of New Mexico School of Medicine.  He also has served, or is serving, on numerous national and international committees and is a recognized expert in nuclear medicine. For the past 18 years, Dr. Mettler has been the U.S. Representative to the United Nations Scientific Committee on the Effects of Atomic Radiation and is a Commissioner of the International Commission on Radiological Protection. He has served as a Nuclear medicine consultant to the Army and a Radiation Effects Consultant to the Peace Corps.  In addition to relying upon Dr. Frazier’s dose reconstruction, Dr. Mettler reviewed numerous source documents.

Dr. Mettler commented on Dr. Mankin’s January 16, 2004 letter.  He explained that Dr. Mankin’s opinion that the advanced state of the employee’s cancer supports radiation, as a causal factor is incorrect.  Dr. Mettler explained that most solid cancers induced by radiation have a minimal latent period of 10 years or more.  Because the employee’s cancer presented in an advanced state in 1999, Dr. Mettler opined that this would suggest the cancer occurred in a time shorter than the accepted minimal latent period for radiation induced solid cancers and would make purported radiation causation less likely.   Taking Dr. Frazier’s dose reconstruction, Dr. Mettler used the NOISH
 interactive website to calculate that for a person of the employee’s age, for it to be more probable than not that radiation caused the kidney cancer, the employee’s kidney would need to absorb in excess of 200,000 mrem. 

Dr. Mettler opined at page 4 of his report:

The preponderance of the scientific literature does not indicate that a statistically significant excess of kidney cancer occurs at levels associated either with elevated natural background or occupational exposure.  There are 34 occupational exposure studies 29 of which show no relationship with kidney cancer and radiation and 5 of which show statistically signif8icantly less kidney cancer than expected.  An significant increase in kidney cancer has not even been found in the atomic bomb survivors who have now been followed for over 50 years.  There are only about 5 studies which show an increase and those are at extremely high dose levels such as those associated with radiotherapy.

In fact, no cancer of any type has been reliably demonstrated to be in excess at tissue absorbed doses of less than 5,000 mrem.  Any probability that may be calculated below this dose level is speculative and hypothetical only.  It appears to me that if Mr. Mastromatteo did not receive radiation doses to the kidney that have been reliably been shown to result in statistically significant measurable excess of kidney cancer, then radiation cannot be considered as the cause or significant factor in development of his kidney cancer.

In my opinion, Mr. Mastromatteo’s kidney cancer was due to causes other than the alleged radiation exposure while he was on Amchitka Island….

Dr. Mettler’s also explained the body’s response to ionizing radiation. When a person is exposed to ionizing radiation two things can happen – the radiation can pass right through a person and nothing will happen or it will hit a cell.  If the dose is high enough, the cell dies.  If enough cells are killed, the organ associated with that cell dies.  However, below a certain level of exposure, cells are typically not killed, for example, a person receiving a chest x-ray.  At these lower doses, there may be damage in the cell that will alter the function of the cell.  

When a cell is hit with ionizing radiation three things can happen to the cell:  1) nothing (the radiation simply passes through), 2) the cell can die, or 3) the cell’s metabolism and function are altered.  When altered, the cell typically repairs itself to its prior state in a microsecond. If the cell does not die and does repair itself to it’s prior state, then the cell’s genetic material will be altered. An altered or transformed cell is not a cancer cell.  

Some cancers are linked to radiation; others are less sensitive to radiation.  Because of radiation’s effect on a cell, it must be delivered into the tissue of interest.  Therefore, Dr. Mettler explained, the question to be answered is “what was the radiating dose to the kidney.”  There must be direct exposure.  

Dr. Mettler opined that cancer is a multistage process.  Radiation affects the initiating stage.  First the cell’s genetic material must be altered to give the cell the ability to divide.  Before the cell can divide, the environment must be just right.  Usually the environment is not hospitable and the cell cannot divide.  However, even if the environment supports division of a cell, it is not, at this point cancerous.  To become a cancerous cell, the cell must have the ability to infiltrate between tissues, and then it must have the ability to move to some other place in the body and obtain a blood supply.  If one of these steps is not just right, a cell cannot become cancerous.  Within each of these steps there are numerous other changes and processes that must occur.  Even when a cell becomes cancerous, it will only divide every two or three months.  Dr. Mettler testified that by the time a cancer can be detected, the process started well before.   It is his opinion that a detectable cancer is a cancer that started years prior.  

One-third of the population will get cancer of some type.  For this one-third, radiation exposure or lack thereof is irrelevant.  Dr. Mettler opined that simply being exposed to radiation is not hazardous nor is dose limit a line of demarcation.  There are many factors to consider before you can say exposure is hazardous.  For example, age at time of exposure.  A child is much more sensitive to radiation cancer induction than an adult. He conducted a literature review and concluded that the literature does not support the claimant’s allegations.  

Dr. Mettler testified that renal cell carcinoma is a solid tumor.  The latency period is 10 years.  Kidney tissue is not considered to be sensitive to radiation.  Therefore,  Dr. Mettler opined that the employee’s work on Amchitka was not a substantial factor in his developing kidney cancer.  Dr. Mettler supported his opinion with studies of Hiroshima and Nagasaki survivors.  

The human body is resilient. A 70-kilogram person receives 180 billion ionizations per year from background radiation.  Twenty-two percent of the population will die from cancer.  Thirty-five percent of the population will develop cancer. Only cells that are in or near the radiation beam are ionized.  The Hiroshima and Nagasaki survivors received a 23,000-mrem dose in a short period of time.  There were 86,572 survivors.  In that group of survivors, there was a 4.6% increase in cancer deaths.  There is an increase in bladder cancer in survivors but not for kidney cancer.  The incidence of kidney cancer is less than what would be expected in the general population.  Dr. Mettler relied on studies like these to support his opinion that radiation does not cause all cancers even if the cancer is a type that can be caused by radiation.  A single CT scan or a barium enema exposes the body to doses in the range of 2,000 to 4,000 mrem over a short period of time.  A person gets 5-6 mrem just from being with other people.  

Dr. Mettler further explained that when determining whether or not a cancer is attributable to radiation exposure, he looks to the basic facts:  when the individual was born; how old when he died; where he worked and at what age; what type of cancer was diagnosed; and the latency period.  He also explained that knowing the dose is important because dose is what drives the probability of causation calculation.  He relied upon Dr. Frazier’s calculations for dose.

Dr. Mettler testified that to a reasonable degree of medical probability the employee’s cancer was not caused by work on Amchitka.  He stated that he could reach that opinion based on the latency period alone. When Dr. Mettler considered the dose reconstruction of Dr. Frazier he was able to opine that to a reasonable medical probability, he could rule out the employee’s work on Amchitka as a cause of his kidney cancer. Finally Dr. Mettler testified that the employee’s exposure to radiation on Amchitka would not have aggravated, accelerated or combined with a preexisting cancer.  It was his belief that there was no literature or scientific data to say to a reasonable medical probability that exposure to radiation aggravates, accelerates or can combine with a preexisting cancer.

The employer argues that the employee and his representative (the claimant) failed to give timely notice or to timely file a claim.  The employee was diagnosed with stage III renal cell carcinoma on December 6, 1999.  He died on September 3, 2000.  The Report of Injury was signed May 20, 2003.  The claimant signed the workers’ compensation claim on May 5, 2003.  The claimant admits that since November 2002, she was aware of the toxic materials and radiation on Amchitka Island.  The employer argues the employee’s claim is barred under AS 23.30.100.  The employer also argues that the enactment of the EEOICPA in 2000 is evidence that the claimant has chargeable knowledge of the potential relationship between the employee’s work on Amchitka Island and his cancer.  Accordingly, the employer argued the employee’s claim is time barred under AS 23.30.105(a).

The employer also argues that the claimant has failed to produce any credible evidence in support of her claim that the employee’s work on Amchitka was a substantial factor in his cancer.  If the employee attaches the presumption of compensability, then the employer’s experts have rebutted the presumption with substantial evidence.  Moreover, the employee can not establish her claim by a preponderance of the evidence.  

The claimant argues that she has attached the presumption of compensability through the testimony and opinion of Dr. Mankin.  Other than the employee’s work on Amchitka, there is no other explanation for the nature and extent of the employee’s disease.  The claimant argues that a reasonable person would conclude that it was more probable than not that the employee’s work on Amchitka and his exposure to radiation and other toxic substances was a substantial factor in his death.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the claimant is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
 

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The claimant need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the claimant must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
 

We find the claimant introduced sufficient evidence to raise the presumption of compensability.
, 
 We find the employee worked on Amchitka Island for a period of nine months from 1989 to 1990.   We find that during that time the employee ingested tritium.  The employee’s treating physician, Dr. Mankin opined it was his opinion that the employee developed kidney cancer as a result of “ occupational exposure to radiation and other noxious chemicals.”

We do not weigh the credibility of the testimony during the first stage of the presumption analysis.
  We find the claimant has introduced sufficient “minimal” evidence to establish the compensability of her claim.  We also find that this claim is based on highly technical medical considerations and that the claimant has presented medical evidence necessary to make that connection.
  Following the Court’s rationale in Meek,
 we therefore apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 

The claimant, having established the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
 We examine the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  

The employer presented the testimony of Drs. Mettler and Fraizer.  We find their testimony sufficient to rebut the presumption of compensability.  The dose reconstruction and probablilty of causation rule out work as a causal factor.  Finally Dr. Mettler testified that the employee’s exposure to radiation and other chemicals on Amchitka would not have aggravated, accelerated or combined with a preexisting cancer or condition.  We find no evidence that the employee was exposed to the chemicals alleged by the claimant.

We do not weigh the credibility of the testimony during the second stage of the presumption analysis.
  We find Dr. Mettler’s testimony regarding latency period as an indicator of whether or not the cancer was caused by the employee’s work on Amchitka and his testimony regarding the cancer process with ionizing radiation, is the amount of, and type of, relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

We find Dr. Mettler’s expert opinion with a reasonable degree of medical certainty, and on a more probable than not basis, that there was no causal relationship between the employee’s working on Amchitka and his death from kidney cancer at age 53 substantial evidence to rebut the presumption.
  We find Dr. Mettler’s testimony that the only way to explain the employee’s advanced stage of cancer so soon after working on Amchitka, is that the cancer preexisted the employee’s work on Amchitka and that exposure to radiation or other toxic materials once the cancer process is started does not aggravate or accelerate a preexisting cancer is substantial evidence that provides an alternative explanation, which if accepted, would exclude work-related factors as a substantial cause of the disability.
  We find Dr. Mettler’s opinion supported by the studies he cited in his testimony and his report. We also find it directly eliminates any reasonable possibility that employment on Amchitka was a factor in the disability.
  

We find the opinion of Dr. Mettler is sufficient evidence to rebut the presumption of compensability.
  The claimant must therefore prove her claim for benefits by a preponderance of the evidence.
   It is not necessary that work is the legal cause. Rather, we are instructed by our state Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
 

Both the claimant and the employer presented strong cases, well-prepared and well-argued cases.  We find that there are very few factual disputes between the parties.  Rather, the dispute is between the experts.  In reaching our conclusion in this matter, the Board has carefully reviewed the record before us.  We stress that our decision here today is based on the facts and circumstances particular to this case.  On the record before us, we find the claimant has not established by a preponderance of the evidence that the employee’s work was a substantial factor in causing his kidney cancer.  Were we to find for the claimant, we would be doing so based on our own preconceived ideas regarding radiation and the human body.  This was a difficult decision.  We set aside these preconceived beliefs and limit our inquiry to the evidence in the record and the weight we give to the testimony presented.  

We find, as did the experts, that the amount of Tritium the employee may have been exposed to is inconsequential.   Similarly, we find no evidence that the employee ate native fish.  We find no evidence that he handled radioactive material or had access to radioactive material while on Amchitka.  Nor do we find that the employee handled toxic chemicals.

We find that the only source of radiation in excess of the natural background radiation that could potentially serve as a causal connection was the tritium.  From the testimony presented, we find that this was not a substantial factor in the employee’s kidney cancer.  We give greater weight to the testimony, reports, and opinions of Drs. Frazier and Mettler than Dr. Mankin.  Drs. Fraizier is an expert in the fields of health physics and dose reconstruction.  Dr. Mettler is an expert in the fields of radiology and nuclear medicine.  We find Dr. Mankin admits he is not an expert in any of these areas.  We find that when Dr. Mankin authored his January 16, 2004 letter, he had no evidence of exposure to the chemicals identified.  

We find Dr. Frazier was the only witness to calculate probable dosage using actual measurements taken close to the time of exposure from source documents.  Dr. Frazier is an expert in the areas of health physics and radiation safety.

We determine each claim and evaluate each claimant independently.  We recognize the “eggshell” employee and we look to whether the employment was a causal factor for this employee.
  Where we have other evidence as we do here, we will not concern ourselves with a numerical probability of causation as determinative. 

We give greater weight to the testimony and opinion of Dr. Mettler on matters of causation than we do Dr. Mankin.  We find Dr. Mankin is an orthopedic surgeon with a subspecialty in orthopedic oncology.  He is not board certified in either radiology or nuclear medicine.  We find that while Dr. Mankin was one of the employee’s treating physician, he is basing his conclusions upon anecdotal evidence and the nature of the cancer he observed in the employee.  Dr. Mankin did not base his opinion on the dose of radiation received or for what period. We do find that as the employee’s treating physician, Dr. Mankin’s testimony as to what he observed and as to the aggressiveness of the cancer reliable.  We find Dr. Mankin could not form an opinion on a more probable than not basis of the relationship between the employee’s cancer and his work on Amchitka Island. 

Dr. Mettler is certified by the American Board of Radiology and of Nuclear Medicine and holds a Master’s of Public Health.  We give his testimony greater weight because we find it is supported by other sources.  We find that his credentials make him highly qualified to give his opinion on this matter.  We find Dr. Mettler’s explanation of radiation’s effect at the cellular level and how a cell becomes cancerous supports his opinion that simply being exposed to radiation is not hazardous.  We also find his explanation supports his opinion that exposure to radiation, once the cancer process has started does not aggravate or accelerate a preexisting cancer.  

We find the studies cited by Dr. Mettler support the 10-year latency period in this case.  We stress that we are not adopting the 10-year latency period as a standard. We find Dr. Mettler’s explanation regarding the 10-year latency period compelling under these facts and circumstances. 

The situation before us is analogous to Bradbury v. Chugach Electric Assoc.
 In Bradbury, as here, direct evidence was minimal and we rely upon theory. We rely upon Dr. Mettler’s theory that radiation does not aggravate accelerate a preexisting cancer.
 We find that the medical theory introduced by the claimant, coupled with the lack of direct evidence is insufficient to prove her claim by a preponderance of the evidence.

Having ruled on the merits in favor of the employer, we find issues related to the statutory defenses moot.

Employee’s Request for Attorney’s Fee and Costs.

AS 23.30.145 provides for the award of attorney fees and costs to prevailing claimants.  Here, the claimant did not prevail.  Accordingly we deny her request for Attorney’s fees and costs. 

ORDER

Under Bradbury v. Chugach Electric Assoc.,
 we conclude that the claimant failed to prove by a preponderance of the evidence that the employee’s cancer was work related.  The claimant’s claim is denied and dismissed.


Dated at Anchorage, Alaska on October  12,  2005.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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