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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                          Juneau, Alaska 99802-5512

	DONNA R. MOULTON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

CLEANING SOLUTIONS, LLC;

                                                  Employer,

                                                   and 

COMMERCE & INDUSTRY 

INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
	        FINAL 

        DECISION AND ORDER

        AWCB Case No.  200417046M, 200320063
        AWCB Decision No.  05-0269

        Filed with AWCB Anchorage, Alaska

        on  October  24,  2005


On September 28, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard, on the written record, the employer’s appeal of the Rehabilitation Benefits Administrator (“RBA”) Designee’s determination of the employee’s eligibility for reemployment benefits and the parties’ request for approval of their stipulation regarding the employer’s appeal of the RBA Designee’s determination.  The employee appeared, pro se.  Attorney Colby Smith represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing.


ISSUES
1. Did the RBA Designee abuse her discretion in finding the employee’s eligibility for reemployment benefits related to her November 11, 2003 injury as opposed to her March 5, 2004 injury?

2. Shall the Board remand to the RBA for a finding of eligibility related to the March 5, 2004 injury?


SUMMARY OF THE EVIDENCE
As an initial matter, the issues before the Board involve two claim files, AWCB No. 200320063 and AWCB No. 200417046.  The Board notes that upon receipt of the files, all medical and rehabilitation records were filed in AWCB No. 200320063.  Additionally, the report of injury for AWCB No. 200417046 was filed in AWCB 
No. 200320063.  

For the purposes of this review, the recitation of facts is limited to those necessary to decide the issue before the Board.  

I. MEDICAL HISTORY

The employee experienced two work related injuries while employed as a House Cleaning Technician by the employer, Cleaning Solutions, LLC.  The employee’s first injury occurred on November 11, 2003, when the employee slipped and fell on a wet floor, causing shoulder, right wrist, low back and buttocks injuries.
  The employee’s second injury occurred after the employee returned to work for the employer on a part-time basis.  On March 5, 2004, the employee was involved in a work-related automobile accident.  The vehicle in which the employee was a passenger was rear-ended, causing head and neck injuries.

The employer accepted compensability of the employee’s claim and provided benefits under the Act.  
Mark Barbee, D.C., treated the employee for the November 11, 2003 and March 5, 2004 injuries.  

After the employee’s first injury, she was not released to work until December 1, 2003.
  The employee was taken off work again from December 22, 2003 to January 6, 2004.
  Dr. Barbee’s return to work recommendations indicated the employee was capable of returning to sedentary work, with restrictions on lifting, stooping and bending.
  The employer was unable to accommodate the employee’s sedentary work restrictions; therefore, 
Dr. Barbee directed the employee be off work from January 12 to 20, 2004.
  Dr. Barbee reported on the employee’s attempts to return to work as follows:

Mrs. Moulton attempted a return to work on 1/6/04 at a light duty capacity.  This apparently involved too much repetitive bending and stooping however and caused a slight flare up of her symptomology.  Consequently I have authorized her off of work 1/9 – 1/20 to allow better resolution of this acute flare-up in order to prevent chronicity.  We will likely return her to work again on or about 1/20/04. . . . 

Dr. Barbee released the employee to return to work on January 27, 2004, with sedentary to semi-sedentary work restrictions.  Dr. Barbee indicated the employee should perform only office/clerical work for two weeks.
  Again the employer was unable to accommodate the employee’s work restrictions and she remained off work until 
March 2, 2005.
  Dr. Barbee indicated that before allowing the employee to return to physically demanding housekeeping work on March 2, 2004, he would make sure she was 100 percent because no light duty work was available.

On March 2, 2005, the employee returned to work for half days to transition her back to full time work.
  On March 5, 2005, a work-related accident occurred and the vehicle in which the employee was a passenger was rear-ended.  The employee was treated initially at the Providence Medical Center Emergency Room by John E. 
Hall, M.D.  Dr. Hall reported the history of the employee’s condition as follows:

The patient is a 48-year old female who states she was rear-ended 2 days ago, wearing a seat belt, she went forward and then back, and she is getting more and more pain in her neck as well as pain in between her shoulder blades.  She rates her pain as an 8 on scale of 1 - 10.  States she is also slightly slow in her left thigh.  She thinks she banged it.  She states that she just got back to work on 03/02/04 after she was off from 12/22/03 when she had fallen at work and hurt her lower back.  That is doing okay at this time.

Dr. Hall's impression was acute cervical strain and musculoskeletal strain.  He recommended the employee follow-up with her primary doctor in three to five days and indicated she may need physical therapy.

The employee followed up with Dr. Barbee and he took her off work from March 12 to 29, 2004 due to injuries related to an on the job motor vehicle accident.
  

The employee’s time off work was extended due to significant pain and symptomology.  Dr. Barbee indicated that because the employee was released to return to work off of the previous protracted workers’ compensation claim and the employee had a second injury superimposed on a prior injury, this always yields a poor prognosis and would likely make it difficult to return the employee to work within the very near future.
  On May 24, 2004, 
Dr. Barbee indicated a work capacity evaluation was necessary before releasing the employee to return to work.  Further indicated the employee may need vocational rehabilitation as it seemed increasingly unlikely to she would be able to return to the heavy physical demands of housecleaning.
  

A Physical Capacity Evaluation (“PCE”) was conducted on June 23, 2004, by Forooz G. Sakata.  The PCE revealed the employee's overall capacity placed her within a light category physical demand level of work.  The job requirements of the employee's position at the time of her injury, housekeeper, home/domestic service, were classified as medium level work.  Forooz Sakata reviewed the job description of the employee's position at the time of injury and determined the employee could not function safely and gainfully at medium level work, based on the testing, strength and performance in the June 23, 2004 PCE.

Dr. Barbee indicated the employee would not be able to return to her previous job as a housecleaner, verified by the PCE performed on June 23, 2004, which limits the employee to light duty work.  Dr. Barbee felt the employee would ultimately qualify for a permanent partial impairment (“PPI”) rating once she was medically stable.  He indicated the employee should pursue vocational rehabilitation.

Dr. Barbee reviewed the job description for House Cleaner and determined the employee was unable to perform the position.  He indicated the employee was capable of performing a position classified as sedentary / semi-sedentary.  He indicated it was undetermined if the employee would have a permanent impairment as a result of the industrial injury.
  On November 12, 2004, Dr. Barbee predicted the employee would have a permanent impairment as a result of the work injury.

Dr. Barbee made a referral to Jane Simono, M.D., for drug therapy.  Dr. Simono referred the employee to the Alaska Spine Institute, where the employee received medication management, physical therapy and nerve blocks.  Robert F. Valentz, M.D., oversaw her treatment at Alaska Spine Institute.  

On May 10, 2005, Dr. Valentz indicated the employee was under treatment for cervical radiculopathy and low back pain, that she was improving, but was not yet medically stable.

Dr. Barbee’s Physician’s Reports dated May 2, 2004, June 29, 2004, July 20, 2004, August 10, 2004, September 3, 2004 and November 16, 2004, all refer to the employee’s need for vocational retraining and state the date of injury as March 5, 2004.
  Dr. Barbee wrote the following on May 17, 2005:

I am writing this letter in order to clarify some issues regarding my patient Mrs. Donna Moulton.  Given the fact that there were two accidents (one on 11/11/03 and one on 3/5/04) she may have applied for benefits on both when she would have only been eligible for retraining on the second claim as she did return to work on the first claim.  Consequently Mrs. Moulton would be eligible for vocational rehabilitation through the 3/5/04 accident and not the 11/11/03 exposure.

II. REEMPLOYMENT BENEFITS HISTORY

The employee completed a Request for Eligibility Evaluation for Re-employment Benefits on August 3, 2004.  The employee included two dates of injury, November 11, 2003 and March 5, 2004.
  To this document, a Workers’ Compensation Division employee assigned AWCB No. 200320063, despite the employee’s mention of two injury dates.  A copy of the request form identifies the reference to the March 5, 2004 injury as AWCB No. 200417046.
  On September 15, 2004, Workers’ Compensation Technician Fannie Stoll informed the employee that the Board did not have a file established for the employee’s March 5, 2004 injury.

John Micks of Vocational Options was assigned as the rehabilitation specialist to complete the employee’s 
re-employment benefits evaluation, under AWCB Case No. 200320063.
  Mr. Micks determined that the employee was eligible for reemployment benefits based upon Dr. Barbee’s prediction that at the time of medical stability the employee would have a permanent impairment, Dr. Barbee’s opinion that the employee would be unable to return to the position the employee held at the time of the injury, Day Worker (house cleaner), and the employer’s confirmation that it had no alternate or modified jobs available for the employee.

On December 13, 2004, the RBA Designee determined the employee was eligible for reemployment benefits.  The determination was made under AWCB No. 200320063.
  Kade & Associates was selected by the employee and assigned to provide a reemployment benefits plan.
  

On March 29, 2005, the employer disputed that the employee was entitled to retraining under the November 11, 2003 injury and asserted its position that the employee was eligible for reemployment benefits under her second injury of March 5, 2004.
  The employer highlighted the medical records from the employee's second injury of March 5, 2004, which supported its assertions.  The employer noted that the emergency room record following the March 5, 2004 injury disclosed that the employee’s injury from 2003 was “doing okay.”
  The employer pointed out that the employee's primary complaints following the March 5, 2004 auto accident were cervical pain and shoulder complaints and that these were the complaints referenced in the reports of Dr. Barbee wherein he recommended vocational retraining.
  The employer notified the RBA Designee that it made continuous time loss payments as a result of the employee's March 5, 2004 injury.

The employer pointed out to the RBA Designee that Dr. Barbee mentioned on six separate occasions in Physician’s Reports for the March 5, 2004 injury, that vocational retraining appeared likely.  The employer referred to
Dr. Barbee’s Physician’s Reports dated May 2, 2004, June 29, 2004, July 20, 2004, August 10, 2004, September 3, 2004 and November 16, 2004, all of which refer to the employee’s need for vocational retraining and state the date of injury as March 5, 2004.

The employer asserted that since the employee had returned to work at her job of injury in order to sustain the second injury, it was clear that the eligibility evaluation should have been conducted under the second claim based upon the common sense reading of AS 23.30.041(e)(1), and argued that the reemployment eligibility decision of December 13, 2004 was, therefore, erroneous.

The RBA Designee notified the employer that she was unable to make any changes regarding under which claim the reemployment benefits process was being addressed and notified the employer if it wished employment benefits to be attributable the employee's 2004 injury, it should petition the Board for modification.

On June 10, 2005, the employer petitioned to designate the employee’s claim AWCB No. 200417046 as the Master Claim and to consolidate the employee’s two claims, AWCB No. 200320063 and AWCB No. 200417046.  The employer’s petition stated, “All indemnity payments are currently being paid under AWCB No. 200417046 as per AS 23.30.120.  The employer requests a Board order consolidating these two claims because (A) the injuries or issues in the cases are similar or closely related and (B) hearing both cases together would provide a speedier remedy.”
  The employee did not file an opposition to this petition.  The cases were joined and AWCB Case 
No. 200417046 was designated as the Master Claim.
   

On June 10, 2005, the employer also filed a petition for modification, under AS 23.30.130(a), of the December 13, 2004 determination of reemployment eligibility by the RBA Designee, on the basis of a mistake of fact.  The employer did not dispute the employee’s entitlement to reemployment benefits, based upon the medical evidence and the employee’s ten-year work history.  The employer’s petition asserted the evidence was clear that the basis for the employee’s eligibility for reemployment benefits is a direct consequence of the employee’s March 5, 2004, AWCB No. 200417046, injury and not her November 11, 2003, AWCB No. 200320063, injury.
 

III. TERMS OF THE PARTIES’ STIPULATION

Pursuant to the written and signed stipulation between the parties, the employer and employee agree and stipulate to the following facts:

1) On November 11, 2003, Moulton was working for Cleaning Solutions of Alaska when she walked on a wet floor, slipped and fell, causing low back and buttocks injuries, according to the Report of Occupational Injury.

2) The employer accepted the compensability of this claim and provided benefits under the Alaska Workers’ Compensation Act.

3) On November 12, 2003, Moulton returned to work for Cleaning Solutions of Alaska and worked without restriction until December 22, 2003.  Moulton was restricted from work, but returned on January 6, 2004 on light-duty through January 9, 2005.  Moulton was restricted from work again thereafter.

4) On March 5, 2004, after Moulton had returned to work for Cleaning Solutions of Alaska and at least a part-time basis, she was involved in a work-related automobile accident, causing head and neck injuries, according to the Report of Occupational Injury.

5) Following the automobile accident of March 5, 2004, Moulton never returned to her job with Cleaning Solutions of Alaska.

6) Cleaning Solutions of Alaska accepted the compensability of Moulton’s March 5, 2004 claim and paid Temporary Total Disability benefits and medical benefits under the Alaska Workers’ Compensation Act.

7) On May 24, 2004, Dr. Barbee, Moulton's treating physician, opined “she may need vocational rehabilitation at this point.  It seems increasingly unlikely that she will be able to return to heavy physical demands of housecleaning.”  The injury date on this Physician's Report is March 5, 2004.

8) On June 29, 2004, Dr. Barbee discussed a recent work capacity evaluation performed by Forooz Sakata (A PCE is not performed in relation to the November 11, 2003 injury).  Dr. Barbee opined “I am awaiting the results of the examination as we are attempting to determine whether she will be able to return to her previous work or require vocational rehabilitation.”  The injury date on this Physician's Report is March 5, 2004.

9) On July 20, 2004, Dr. Barbee opined “Mrs. Moulton recently completed a work capacity evaluation, which would preclude her from her previous occupation as a housecleaner.  We will likely pursue vocational rehabilitation with her in an attempt to find something more within her tolerance.”  The injury date on this Physician's Report is March 5, 2004.

10) Ms. Moulton submitted a request for retraining benefits to Fannie Stoll on August 8, 2004.  This letter referenced both work injuries of November 11, 2003 and March 5, 2004.

11) On December 13, 2004, the Reemployment Benefits Administrator Designee determined that Moulton was eligible for reemployment benefits for the November 11, 2003 claim.

12) On May 17, 2005, Dr. Barbee offered a letter, stating that “Ms. Moulton would have only been eligible for retraining on the second claim as she did return to work on the first claim.  Consequently, Mrs. Moulton would be eligible for vocational rehabilitation through the March 5, 2004 accident and not the November 11, 2003 exposure.”

The parties further stipulated that the sole issue presented the Board for determination was whether the RBA Designee made a mistake in her December 13, 2004 eligibility determination by finding the employee eligible for retraining benefits related to her November 11, 2003 injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4)  The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

In accordance with 8 AAC 45.050(f)(1), the parties filed a written stipulation of fact signed by all parties, and requested the Board make a determination upon the issue, “Did the RBA-Designee make a mistake on December 13, 2004 by finding Ms. Moulton was eligible for retraining benefits related to her November 11, 2003 injury.”  Although the parties are resolving a petition for modification of the RBA Designee’s determination, the employee is not waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 
8 AAC 45.050(f).

Based upon the written stipulation of facts and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning modification of the RBA Designee’s determination of eligibility.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  

II.
MODIFICATION
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The employer timely requests the Board modify the RBA Designee’s eligibility determination under 
AS 23.30.130(a).
  The employer’s petition for modification argues that the December 13, 2004 RBA Designee’s reemployment eligibility determination was based upon a mistake of fact.  The employer does not dispute the employee is eligible for and entitled to reemployment benefits, but asserts that the basis for the employee’s eligibility is a direct consequence of her March 5, 2004 injury, AWCB No. 200417046, not her November 11, 2003 injury, AWCB No. 200320063.  The employer asserts the evidence in the record clearly supports the basis for the employee’s eligibility is the March 5, 2004 injury.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 the Court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  We also apply AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.
  


Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, the parties’ stipulation identifies specific evidence from Dr. Barbee developed after the RBA determination, which the employer argues renders the employee eligible for reemployment benefits based upon her March 5, 2004 injury and not her November 11, 2003 injury.  Accordingly, we will consider the employer’s petition in light of the whole record, including the new evidence that it is the employee’s March 5, 2004 injury that serves as the basis for the employee’s eligibility for reemployment benefits.  

III.
STANDARD OF REVIEW
Under AS 23.30.041(d), we must uphold an eligibility decision of the RBA absent "an abuse of discretion on the administrator's part."  Although the instant case involves a petition for modification of an RBA determination under AS 23.30.130 rather than a direct appeal under AS 23.30.041(d), we have applied the same evidentiary standard to reviews of RBA eligibility determinations under either section of the statute.
  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
  In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the courts, our decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
 Nevertheless, under 8 AAC 45.070(b)(1)(A), the Board is precluded from considering additional evidence in review of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant case, the record contains new medical evidence from Dr. Barbee; a clarification rendered after the RBA Designee issued her eligibility determination.  Under 8 AAC 45.070(b)(1)(A) we find this evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration by the employer.  We conclude 8 AAC 45.070(b)(1)(A) does not exclude these medical records from our consideration.
 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA [or the RBA Designee] to assess whether an RBA decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

IV.
ELIGIBILITY FOR REEMPLOYMEMT BENEFITS
AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes ....

The employer requests modification of the RBA Designee’s determination, under AS 23.30.130(a).  It asserts that the RBA Designee’s determination was based upon a mistake of fact.  The Board finds that all medical and rehabilitation evidence in this matter was placed in the Board’s file for the employee’s November 11, 2003 claim, AWCB No. 200320063.  The Board finds the RBA Designee’s determination was based upon her mistaken belief that Dr. Barbee’s findings that the employee’s physical capacities were less than the physical demands of the employee’s job at the time of injury or other jobs the employee held within 10 years prior to her injury, and that the employee would eventually have a PPI rating, were related to the employee’s November 11, 2003 injury.  

Based upon the parties’ stipulation and the entire records in AWCB Case No. 200320063 and AWCB Case 
No. 200417046, the Board finds the records contain no evidence that the employee is eligible for reemployment benefits under AS 23.30.041(e) based upon her November 11, 2003 injury.  Based on our review of the entire medical and reemployment files, we find substantial evidence in the record that it is based upon the employee’s March 5, 2005 injury that Dr. Barbee finds the employee’s physical capacity is less than the physical demands of the employee’s job at the time of injury or other jobs the employee held within 10 years prior to her injury, and that the employee will have a PPI rating when she is medically stable.  

We conclude there is no basis, in the present record, to find the employee is eligible for benefits under 
AS 23.30.041 based upon her November 11, 2003 injury.  The Board does, however, find a basis in the entire record of this case to find the employee is eligible for benefits under AS 23.30.041 based upon the March 5, 2004 work injury.

Based on our review of the present record, in light of AS 23.30.041(e), we cannot find substantial evidence to support the RBA designee's determination.  Accordingly, we find an abuse of discretion by the RBA, within the meaning of AS 23.30.041(d).  Under AS 23.30.130, we will grant modification of the RBA determination.  We will remand this matter to the RBA for a finding of eligibility for reemployment benefits under AS 23.30.041 based upon the employee’s March 5, 2004 injury.  


ORDER
1. We reverse the RBA Designee’s December 13, 2004 determination of the employee’s eligibility for reemployment benefits in AWCB Case No. 200320063.

2. We remand this matter to the RBA with instructions to issue a determination of eligibility related to the employee’s March 5, 2004 injury, under AWCB Case No. 200417046.  

Dated at Anchorage, Alaska on October  24,  2005.





ALASKA WORKERS' COMPENSATION BOARD
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under 
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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� 11/14/03 Report of Occupational Injury and 11/19/03 Report of Occupational Injury.  (These two reports contained in the Board’s file relate to the same injury of 11/11/03.)


� 3/5/04 Report of Occupational Injury.


� 11/25/03 and 12/1/03 Supplemental Medical Reports.


� 12/22/03 and 12/29/03 Care Certifications, Dimond Chiropractic Center, Dr. Barbee.


� 1/5/04 Return to Work Recommendations, Dr. Barbee.


� 1/13/04 Care Certification, Dimond Chiropractic Center, Dr. Barbee.


� 1/15/04 Physician’s Report, Dr. Barbee.


� 1/26/04 Care Certification, Dimond Chiropractic Center, Dr. Barbee.


� 2/2/04 and 2/9/04 Physician’s Reports, Dr. Barbee, 2/9/04, 2/16/04, 2/23/04 and 3/1/04 Care Certifications, Dimond Chiropractic Center, Dr. Barbee.


� 2/23/04 Physician’s Report, Dr. Barbee.


� 3/4/04 Physician’s Report, Dr. Barbee.


� 3/7/04 Emergency Room Report, Providence Alaska Medical Center, Dr. Hall.


� Id..


� 3/12/04 Care Certification, Dimond Chiropractic Center, Dr. Barbee.


� 3/29/04 Physician's Report, Dr. Barbee.


� 5/24/04 Physician's Report, Dr. Barbee.


� 6/23/04 Physical Capacity Evaluation Summary, Advanced Rehabilitation and Occupational Solutions, Forooz G. Sakata at 2.


� 8/5/04 Letter to Workers’ Compensation Division, Attn: Fanny Stoll, from Dr. Barbee.


� 10/13/04 Letter to Dr. Barbee from John Micks, Vocational Options, completed by Dr. Barbee on 10/18/04.


� 11/10/04 Letter to Dr. Barbee from John Micks, Vocational Options, completed by Dr. Barbee on 11/12/04.


� 5/10/05 Letter to AIG Services from Dr. Valentz.


� 5/2/04, 6/29/04, 7/20/04, 8/10/04, 9/3/04, 11/16/04 Physician’s Reports, Dr. Barbee.


� 5/17/05 Letter To Whom It May Concern from Dr. Barbee.


� 8/3/04 Request for Eligibility Evaluation for Re-employment Benefits.  


� Copy of 8/3/04 Request for Eligibility Evaluation for Re-employment Benefits.  


� 9/15/04 Letter to Donna Moulton from Fannie Stoll, Workers’ Compensation Technician.  The Board notes that a file had been established for the employee’s March 5, 2004 injury, because the employer had been making time loss payments since March 26, 2004 under AWCB No. 200417046.  See, 3/25/04 Compensation Report, AWCB No. 200417046.


� 10/7/04 Letter to Donna Moulton from Fannie Stoll, Workers’ Compensation Technician. 


� 11/24/04 Eligibility Evaluation Report II, Vocational Options, John Micks.


� 12/13/04 Letter to Donna Moulton from Mickey Andrews, RBA Designee.


� 1/6/05 Letter to Kaya T. Kade from Fannie Stoll, Workers’ Compensation Technician.


� 3/29/05 Letter to Mickey Andrew, RBA Designee, from Steven Nelson, Griffin & Smith at 1.


� Id.


� Id. at 2.


� Id.  See also, 3/25/04 Compensation Report AWCB No. 200417046.


� Id.


� Id. at 3.


� 4/6/05 Letter to Robert Griffin from Mickey Andrew, RBA Designee


� 6/10/05 Employer’s Petition to Designate AWCB No. 200417046 as the Master Claim and to Consolidate AWCB No. 200320063 and AWCB No. 200417046. 


� 8/8/05 Pre-Hearing Conference Summary.


� 6/10/05 Petition for Modification of the December 13, 2004 RBA Designee’s Determination 


� 9/27/05 Stipulation


� 884 P.2d 156, 161 (Alaska 1994)


� See Hodges v. Alaska Constructors, 957 P2d 957 (Alaska 1998).


� 522 P.2d 161 (Alaska 1974).


� 522 P.2d at 168.  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).


� See, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994). 


� See, e.g., Brown v. Asbestos Removal Specialists, AWCB Decision No. 03-0131 (June 6, 2003).


� 700 P.2d 1295, 1297 (Alaska 1985).


� 700 P.2d at 1297; Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).


� See, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (7th ed. 1999).


� AS 44.62.570.


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


� See, e.g., Kelley v. Sonic Cable Television, 3AN 89�6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN�90�4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


� See, Snell v. Interstate Brands Corp., AWCB Decision No. 99-0110 (May 12, 1999); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 


� See, e.g., Walin v. First National Bank of Anchorage, AWCB Decision No.  01-0094 (May 8, 2001).


� See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).
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