IN RE ALLEN LOREE, d/b/a AL’S AUTOMOTIVE REPAIR
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                               Juneau, Alaska 99802-5512

	IN THE MATTER OF THE ACCUSATION

OF THE FAILURE TO INSURE WORKERS’

COMPENSATION LIABILITY 

                   Against

ALLEN LOREE, 

d/b/a AL’S AUTOMOTIVE REPAIR,

                                 Uninsured  Employer,

                                                           Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	     FINAL

     DECISION AND ORDER

    AWCB Case No.  700001202
    AWCB Decision No.  05-0270

    Filed with AWCB Anchorage, Alaska 

   on  October 24,  2005


On October 11, 2005, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the accusation against the employer, Allen Loree, d/b/a Al’s Automotive Repair, that it failed to carry workers’ compensation insurance.  Mark Lutz, Compliance Investigator for the State of Alaska, Workers’ Compensation Division, appeared at the hearing.  Teri Loree, co-owner of Al’s Automotive Repair, appeared telephonically representing the employer.  The record closed at the conclusion of the hearing.  


ISSUES
1. Has the employer failed to provide the workers’ compensation insurance coverage required by 
AS 23.30.075(a)?

2.  Shall the Board issue a “stop work order” under AS 23.30.080(d)?

SUMMARY OF THE EVIDENCE

Through the course of a routine investigative process, Mr. Lutz discovered the employer was operating without workers’ compensation insurance.  On September 20, 2005, after conducting an investigation,
 
Mr. Lutz served a copy of his March 15, 2005 investigative letter, and an Accusation against the employer, accusing the employer of:

(1) being an employer;

(2) using employee labor; and

(3) having neither workers’ compensation insurance nor being approved to self-insure.

At the October 11, 2005 hearing, Mr. Lutz advised the Board that he could find no evidence that the employer had any workers’ compensation insurance policy since April 4, 2004, when the employer’s policy was cancelled.

Teri Loree testified that she and her husband, Allen Loree, are co-owners of Al’s Automotive Repair.  She testified that in June of 2005, she asked her insurance agent, Stedman Insurance, to check on Al’s Automotive Repair’s workers’ compensation insurance policy.  She testified that she never heard back from Stedman Insurance.  Ms. Loree testified that she failed to contact Stedman Insurance again.  

Ms. Loree testified that Al’s Automotive Repair has consistently had employees.  She testified the employer currently has one employee whose duties for the employer include serving as the counter person and a mechanic, driving a tow truck, and doing light work such as oil changes.

Ms. Loree testified that her plans were to get a workers’ compensation insurance policy in place on 
October 11, 2005.

National Council on Compensation Insurance (“NCCI”) records for the State of Alaska indicate the employer has been uninsured since April 4, 2004.
  Alaska Department of Labor Tax Wage List by Employer records verify the employer had employees after April 4, 2004.
  Ms. Loree testified that the employer has had employees throughout 2005 and currently has one employee.

Mr. Lutz requested that the Board find the employer uninsured from April 4, 2004 until the employer files proof of coverage with the Board.  Mr. Lutz requested that the Board find Mr. and Ms. Loree personally responsible for any workers’ compensation claims filed against the business during the period when Al’s Automotive Repair was uninsured, April 4, 2004 and continuing until the employer files proof of coverage for workers’ compensation liability with the Board.

Mr. Lutz requested the Board issue a “stop work” order, prohibiting the employer from using employee labor until the employer obtains workers’ compensation insurance.  He also requested that if the employer does use employee labor prior to obtaining workers’ compensation insurance coverage, that the employer be subject to a $1,000.00 fine for each day employee labor is used while the employer is uninsured.  Additionally, Mr. Lutz recommended that the Board direct him to monitor the employer for at least 18 months to ensure the employer is not using employee labor without workers’ compensation insurance. 

The Board notified Ms. Loree of her responsibility to provide the Board with proof of coverage, and directed her to file it with the Board to the attention of Mr. Lutz at the Workers’ Compensation office.  As of October 17, 2005, the employer has not filed proof of insurance coverage with the Board, nor has proof of coverage appeared on the NCCI database.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
An Accusation has been filed against the employer for failure to insure for purposes of workers’ compensation.  AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . 

AS 23.30.060(a) provides:

An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee.

AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ....

The Board finds, based on the documents in the record, the testimony of Mr. Lutz and the admissions of 
Ms. Loree, that Al’s Automotive Repair is an employer.  The evidence shows Al’s Automotive Repair has employed one or more persons as employees during the second, third and fourth quarters of 2004 and during 2005.  Based upon Ms. Loree’s testimony, the Board finds Al’s Automotive Repair currently has at least one employee.  The Board concludes the employer is required by AS 23.30.075 to insure for liability under the Alaska Workers’ Compensation Act.  The Board finds Al’s Automotive Repair failed to insure for liability commencing April 4, 2004, and as of October 17, 2005, continues to be uninsured.

The Board finds the employer has failed to file evidence of compliance as required by AS 23.30.085, creating a rebuttable presumption that the employer has failed to insure for workers’ compensation liability.  The Board further finds the employer is unable to rebut the presumption.  The Board specifically requested the employee provide proof of insurance upon obtaining coverage.  The Board finds the employer failed to do so.  The Board finds, had the employer obtained coverage, evidence of coverage would appear in the National Council on Compensation Insurance’s Alaska Policy and Coverage Provider Database.  The Board finds the employer’s workers’ compensation coverage was cancelled on April 4, 2004, based upon the employer’s failure to pay the insurance premium, and the employer has been without workers’ compensation insurance coverage since that time.  

The Board concludes that a stop work order should be issued, prohibiting the employer from using employee labor until the employer insures or provides security as required under AS 23.30.075.  Based upon the employer’s lack of coverage from April 4, 2004 and continuing, the Board finds the employer and co-owners of Al’s Automotive Repair have elected direct payment of compensation for any claims arising during the period when the employer has been in violation of AS 23.30.075.
  In addition, the Board concludes the employer will be subject to the penalties provided in AS 23.30.080 for any claims arising from April 4, 2004, until the employer obtains workers’ compensation insurance in compliance with 
AS 23.30.075.  The Board orders the Compliance Investigator to serve a copy of this decision on the employer, and investigate this employer on a quarterly basis for a period of at least 18 months, to ensure the employer is not using employer labor without workers’ compensation insurance.

The Board finds that the employer has violated state law.  This is a very serious matter that endangers both injured workers and the interests of the State of Alaska.  This is unacceptable for any employer in Alaska.  The stop work order prohibiting the use of employee labor becomes effective immediately upon service on Al’s Automotive Repair.  If the employer continues to conduct business with the use of employee labor after service of the stop work order, the Board shall assess a civil penalty of $1,000.00 per day for each day until the employer insures or provides security as required under 
AS 23.30.075.  Any further violations will not be tolerated and if they do occur, the Board will strongly be inclined to recommend criminal prosecution under AS 23.30.075.  AS 23.30.075(b) provides that an employer who fails to insure and keep insured employees subject to Chapter 23 or fails to obtain a certificate of self-insurance shall on conviction be subject to a fine of $10,000.00 and a sentence of imprisonment for not more than one year.  The employer is hereby notified that compliance with 
AS 23.30.075 is mandatory.  


ORDER
1. A stop order is issued, effective the date of this decision and order.  The employer is barred from using employee labor until Allen and Teri Loree, d/b/a Al’s Automotive Repair purchase a valid Workers’ Compensation Insurance policy, and provide proof of insurance coverage to the Alaska Workers’ Compensation Board, in compliance with AS 23.30.085.

2. Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period the employer is in violation of AS 23.30.075.

3. The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which Al’s Automotive Repair is in violation of AS 23.30.075.

4. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to serve a copy of this order on the employer and to investigate this employer at least quarterly, for a period of not less than 18 months, to ensure the employer is not using employee labor without workers’ compensation insurance.  

Dated at Juneau, Alaska this 24th  day of October,  2005.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Richard Behrends, Member






Jay Rhodes, Member

APPEAL PROCEDURES
This order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under 
AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order IN THE MATTER OF THE ACCUSATION OF THE FAILURE TO INSURE WORKERS’ COMPENSATION LIABILITY against ALLEN LOREE, d/b/a Al’s Automotive Repair, Uninsured Employer / Respondent; Case No. 700001202; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 24th day  of  October,  2005.






Robin Burns, Clerk
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� 3/15/05 Investigative Letter to Allen Loree from Mark Lutz, Investigator, Alaska Workers’ Compensation Division.  Mr. Lutz testified at hearing that the March 15, 2005 letter and Accusation were sent to Allen Loree’s P.O. Box address.  The letter and accusation were returned to the Workers’ Compensation Division “Unclaimed,” despite three notices being provided to Mr. Loree by the U.S. Postal Service.  See Envelope addressed to Allen Loree, postmarked April 26, 2005.


� 9/20/05 Accusation.


� National Council on Compensation Insurance, Alaska Cancellation/Reinstatement/Non-Renewal Information, Al’s Automotive Repair, Policy Effective Date: 7/18/03, Policy Expiration Date: 7/18/04, Effective Date of Cancellation: 4/4/04.


� Id.


� 2004, 1st through 4th Quarters, Alaska Department of Labor Tax Wage List by Employer, Al’s Automotive Repair.


� See AS 23.30.060.  
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