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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	STEVE A. HARDIES, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

ALCAN ELECTRIC & ENGINEERING, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                           Defendants.
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	          FINAL 

          DECISION AND ORDER

        AWCB Case No.  200303986
        AWCB Decision No.  05-0286

         Filed with AWCB Anchorage, Alaska

         on November  2, 2005


On September 14, 2005, at Anchorage, Alaska we heard the employee’s request for medical benefits.   Attorney Richard Wagg represented the employer and insurer (“employer”).  Attorney William Erwin represented the employee.  We kept the record open to review a surveillance tape entered into evidence by the employer.  We closed the record September 21, 2005.  The Board sat as a two-member panel, a quorum under AS 23.30.005(f).

ISSUE

1.  Is the employee’s back surgery compensable as a reasonable and necessary medical benefit under AS 23.30.095?

2. Shall we award statutory minimum attorney’s fees under AS 23.30.145(a)?

SUMMARY OF THE EVIDENCE

The employee, an electrician, injured his low back on February 24, 2003, while running overhead conduit for the employer.
  Even though the employer accepted compensability of the employee’s claim, it doubted the validity of the claim from the beginning because “employee admits previous back problems, filed w/c claim in 1994 re-garding [sic] back!!”
  While there have been other litigated disputes in this matter,
 the issue before the Board is limited to whether the employee’s back surgery is compensable under AS 23.30.095(a).  The following is a brief summation of the relevant facts of the case.   The Board will present only a summary of events, highlighting the portions relevant to the controversy presently before the Board.
The employee first treated with Mark Barbee, D.C.  Dr. Barbee prescribed a strengthening program. The employee failed to improve as expected and Dr. Barbee referred the employee to orthopedic surgeon Edward Voke, M.D. 

Dr. Voke first examined the employee on April 16, 2003.
  On April 23, 2003, the employee returned to Dr. Voke.  They discussed the “ramifications of surgery versus ongoing conservative care.”  Chart notes also indicated that a treatment plan was developed where the employee would return to Dr. Barbee and continue with conservative treatment.  If the employee did not see improvement, then a lumbar decompression at L4-5 would be performed.
  The employee was next seen by Dr. Voke on June 3, 2003.  Dr. Voke noted that the employee was not incapacitated, was improving and that surgery appeared to be unnecessary.
  It was determined that the employee would to continue to receive conservative care from Dr. Barbee.
 

At the employer’s request, Patrick Radecki, M.D., and Anthoney Woodward, M.D., performed several employer medical evaluations (“EME”).
   Some evaluations were conducted with both physicians as a panel, and some were conducted solo.  On July 11, 2003, Drs. Radecki and Woodward opined that the employee suffered from several pre-existing conditions: multilevel degenerative disk disease with a large central disc protrusion, a small disc protrusion, mild stenosis and grade 1 spondylolistheis.  They also noted a possibility that the employee had some element of radiculopathy, which was resolved.  They concluded the employee suffered a temporary aggravation of a pre-existing condition and that any present symptoms were mechanical low back pain superimposed upon chronic degenerative changes in his spine.  They opined that the employee’s complaints were not work related.  Finally they predicted that the employee would have no ratable PPI and that he would be medically stable as of August 5, 2003.  

On August 5, 2003, the employee returned to Dr. Voke complaining of waxing and waning back pain and discomfort in his right leg and foot.  He also complained of a sharp pain in his right hip area.  They discussed a treatment plan.  The treatment plan was to continue with chiropractic treatment with Dr. Barbee, remain off work for at least three weeks and to try and avoid surgery.  In response to Drs. Radecki and Woodward’s July 11, 2003 report, Dr. Voke noted:

I do not concur the with [sic] physician’s [sic] findings and recommendations…  He was initially seen on 4/16/03.  We reviewed his MRI at that time.  He has lumbar spinal stenosis at L4-5.  As mentioned in the above note, he has noted a relapse and volunteered the fact he had a list to the right which to me confirms objective evidence that he had a significant muscle spasm secondary to the lumbar spinal stenosis.  Surgery is not going to be necessary at this time, and it is hoped that on his next visit he can be returned to work.

By August 26, 2003, it was agreed that the employee would return to Dr. Voke in three months for re-evaluation and a surgical determination.  Dr. Radecki performed a second EME on October 10, 2003.  He noted that when first evaluated in July, the employee was feeling better although he had minor pain on a daily basis.  At Dr. Radecki’s suggestion, the employee continued his work hardening program.  The employee continued to see Dr. Barbee once per week.  The employee reported that he had a “flare-up” in mid-summer while he was not working for no particular reason.  

By letter dated November 26, 2003, the employer
 agreed to “provide financial support for lumbar discography, with consideration of possible nucleoplasty and possible repeat lumbar MRI.  Please notify Alaska National Insurance Company at 266-9227 when the above treatment/recommendations have been scheduled.”

By December 2003, Dr. Voke’s chart notes reflect the employee was now complaining of pain in both legs, right worse than left.  He referred the employee to his practice partner orthopedic surgeon James M. Eule, M.D.  Dr. Voke’s chart note refers to a letter dated December 11, 2003 from the employer and indicates that both the employer and employee want to purse more aggressive treatment.
.

On January 15, 2004, Dr. Eule saw the employee for a surgical consult.  Dr. Eule opined that the employee’s work injury might have caused the instability. He believed the best plan of treatment would be a decompression and fusion of the L5-S1 level and decompression at L4-L5.   Dr. Eule referred the employee to physiatrist Joella Beard, M.D., for EMG testing.   

On March 25, 2004, Dr. Eule made note of a telephone conversation with the adjuster.  He informed the adjuster that the employee was seeking a second opinion regarding the need for surgery, that the employee has a significant back condition, and that the employee was having difficulty deciding whether or not to have surgery.  

On referral from Dr. Eule, the employee saw neurologist Timothy Cohen, M.D., for a second opinion. Dr. Cohen reviewed the employee’s MRI and CT myelogram and his EMG testing results.  On physical examination he noted that the employee:

has decreased sensation in L5 to pinprick, right greater than left and the space between the big and 2nd toe on negative straight-leg-raise bilaterally. …Sensation is diminished bilaterally in the L5 distribution with complaints of paresthesias and burning bilaterally in the L5 distribution.  His reflexes are 1/4 at knees, 0/4 at the ankles.. . . 

Dr. Cohen did not opine as to causation.  He did agree that surgery was warranted and noted that the employee “has expressed a hesitancy to undergo surgery.  I understand this and would recommend that he be comfortable with the decision regarding surgery.  I would not expect him to return to work as an electrician given the mobility and needs required.  He understands and wishes to proceed with surgery.”

Dr. Eule saw the employee for a follow up visit on May 18, 2004.  The chart note for that visit reflects that the employee told Dr. Eule that he was felling better than when Dr. Eule first saw him, but that he  is significantly limited in his activities and that activity brings on right-sided leg pain greater than left.  Dr. Cohen’s chart note provides in part that the employee:

still does not feel totally confident or comfortable about having his back fused.  I told him that is totally fine.  I told him I would not fuse his back unless he felt he was totally incapacitated.  He will know when he is ready… Otherwise, I think it is totally reasonable for him to live with it and he should live with it, since he is a young healthy guy, until he cannot.  I gave him some websites;…He is going to look this up and try to educate himself some more on this.  He admits that some days he has bad days and he is really convinced that he needs to have it done and then he has other days he feels like he could certainly tolerate the level that he is at.  He is going to continue to think about it and give me a call when and if he decides he wants to do something about it.

On July 6, 2004, in response to an inquiry by the employer, Dr. Eule indicated that he would refer the employee to a physiatrist for a PPI rating if the employee was not electing surgery.

The employer’s physician, Dr. Woodward, conducted another EME on August 27, 2004.  He opined that the employee incurred no PPI attributable to his work injury.  He reaffirmed his prior opinion that any present problems experienced by the employee were attributable to pre-existing “degenerative, developmental, or congenital anomalies” in the employee’s lumbar spine.  Dr. Woodward released the employee to attend school on a full time basis.  He also released the employee to perform sedentary-light work activities on a full time basis.  When he first evaluated the employee, Dr. Woodward opined that the employee reached medical stability as of August 10, 2003.
  In his August 27, 2004 EME Report at 16, Dr. Woodward opined that the employee “could have been considered medically stable by June 2003.” 

Relying upon Dr. Woodward’s reports opining that the employee’s work related lumbar strain has resolved, medical treatment is completed, he was medically stable effective June 30, 2003, he incurred no ratable impairment and he may return to his job at the time of injury, the employer controverted all benefits.

On September 22, 2004, Dr. Barbee responded to Dr. Woodward’s August 27, 2004 EME report by letter opining:

I find it peculiar that as recently as 5/19/04, Mr. Hardies was considered a surgical candidate by Dr. Cohen.  He was also considered a surgical candidate by Doctors Voke and Eule.  I find it rather unusual that Dr. Woodward would all of a sudden consider Mr. Hardies totally healed with no Permanent Impairment and then attribute all of his symptoms to a pre-existing “bad back”.  It’s apparent that Dr. Woodward has gone out of his way to painstakingly go over each doctors records and ferret out the tiniest detail which would support his contention (far from proven) that all of Mr. Hardies symptoms are due to pre-existing conditions and he is now symptom free.  Each time there is any mention of Mr. Hardies developing a new symptom, such as motor loss, sensory loss, reflex loss or other changes, Dr. Woodward goes out of his way to state that it cannot be related to his original injury because it was in February of 2003.  It is a medical fact that disc conditions such as protrusions, bulges, and extrusions continue to evolve over time as does the symptomatic picture associate with each.  

I have never denied that there do appear to be conditions on Mr. Hardies x-rays and MRI’s, which would be considered pre-existing, such as the spinal degeneration, spondylolisthesis, stenosis, and spondylosis.  These bony changes are indeed pre-existing and can be considered such.  Alaska law states that employers must take workers as they are and cannot bar them from the system due to pre-existing/congenital weakness factors.  … it is true that Mr. Hardies has had previous low back pain episodes as I treated him for one in February of 2001 and in July of 2002, for the same condition.  I would like to clarify however, that he had absolutely no evidence of lower extremity radicular pain for extension neuralgia into the legs or ankles.  Consequently, I do not feel that at that time he had signs of disc involvement.  His symptoms were primarily that of lower back pain and there was no reflex alteration or complaints from him associated with lower extremity involvement.  These complaints were completely resolved and the clinical symptom picture he presented with on 02/27/03, (after the on the job injury), were significantly different than what I had seen him with before.  If Dr. Cohen's recent surgery recommendation work for pre-existing and degenerative/congenital changes, as Dr. Woodward states, then Dr. Cohen must just operate on people with abnormal MRI’s and x-rays, even though they are pain free.  It is hard to imagine that this is the case.

Dr. Woodward also denies a Permanent Impairment Rating [sic] is necessary, even though he himself, using duel inclinometer methodology, measures him at 32 degrees flexion, 0 degrees extension, 10 degrees right lateral bending and 11 degrees left lateral bending.  The AMA Fifth Edition Guides to the Rating of Permanent Impairment on page 407 rates these ranges at 4 percent for 32 degrees flexion, the 7 percent for 0 degrees extension, 3 percent for 10 degrees right lateral bending and 3 percent left lateral bending.  This would yield a combined total impairment of roughly 17 percent for motion loss.  Given the fact that I feel Mr. Hardies will need a Permanent Impairment Rating [sic] once he is medically stable, this would also qualify him for vocational rehabilitation and vocational training.  I do not feel he will be able to return to his previous work as an electrician as this job has too high of a spine use value and is far to physically demanding for his current condition.  Consequently, I disagree with Mr. Woodward's [sic] stating that he is released to return to his previous employment as an electrician.  To state that Mr. Hardies condition is merely a result of lumbar strain would be like stating that a case of bleeding duodenal ulcers would be considered mild heartburn.  Furthermore, I do not consider Mr. Hardies medically stable at this point as his condition is still changing and he is still improving both subjectively and objectify.  Over the past six months I have clinical documentation that he has regained two inches of right quadricep muscle, gained significant improvement in torso lumbar ranges of motion as well as retaining his right patella reflex from a plus 1 to a normal plus 2.  His lower back pain has significantly diminished and continues to do so, at this point he has slight pain and sensory loss over the right lateral foot and lower leg as well as showing and decrease in the degrees of positivity with straight lake racing test and follow-up Braggard's test.

...

All in all, it strikes me odd that myself, Dr. Anderson, Dr. Voke, Dr. Eule and Dr. Schweigert all feel that Mr. Hardie's suffered a valid injury on 02/24/03.  Dr. Woodward, (the insurance company physician), is the only one who appears to believe that Mr. Hardie's is either malingering, lying (or both) and his entire problem has been pre-existent.  I however, feel that Mr. Hardies has been forthright in his presentation and has willingly done everything I've recommended and really is always looking for fair treatment of his claim and to be made whole again so he can get on with his life....

On September 24, 2004, the parties participated in a prehearing conference.  The employee requested the employer provide a gym membership or passes to continue with a self-directed exercise program and as needed chiropractic treatment.  

On November 4, 2004, orthopedic surgeon John Edward McDermott, M.D., performed a second independent medical evaluation (“SIME”) on behalf of the Board.
  Dr. McDermott conducted a records review, took the employee’s history and examined the employee.  In response to specific questions posed by the Board’s Designee, Dr. McDermott opined with respect to causation: 

…Based on the lack of evidence of objective residuals of neurological entrapment, it does not appear that the accident of 2/24/03 substantially aggravated or caused the patient’s discogenic problems noted on imaging studies.  He does not have clinical evidence of discogenic disease at this time.  He does have evidence of pain behavior and it is noted there are subjective other issues.
 

With respect to the date of medical stability, Dr. McDermott agreed that the employee was medically stable as of March 25, 2004.  He added, “from record review it would appear that stability undoubtedly existed prior to that.”
  When the Board Designee asked whether the employee would be able to return to his job at the time of injury, Dr. McDermott replied:

[I]t is generally suggested that some degree of causation be placed on patients with history of discogenic disease and thus based on the imaging suggestions of an earlier disc problem, it would be my suggestion that consideration for some restrictions be placed although the patient at this time does not manifest clinical evidence of discogenic disease or radiculopathy.  I would suggest that he not be anticipated to return to occupations that required lifting over 50 pounds on an individual basis and 25 pounds on a repeat basis and similarly would have concern over jobs that required lifting in a bent, awkward or stooped position and occupations that required this positioning for routine work.

Dr. McDermott did not believe further medical treatment was indicated for the February 24, 2003 injury.  He opined that the employee should be “encouraged to return to conditioning work hardening efforts.”
  Finally, Dr. McDermott opined that there would be no ratable PPI and that the mild spondylolisthesis at L5-S1 would not represent a ratable impairment associated with the employee’s claim.
  

On May 10, 2005, the employee returned to Dr. Eule.  The chart note for that visit indicates that the employee was experiencing a flare-up, is at “his wits end,” and he was ready to proceed with surgery.  An MRI was taken on May 11, 2005.  This film was compared with the MRI films dated May 21, 2003, October 17, 2003, and the CT mylogram dated February 11, 2004.    Dr. Eule opined that the employee’s degeneration continued to progress but he noted no significant change in the employee’s instability.    He also opined that disk replacement surgery would be contraindicated for the employee due to his spondylolisthesis.  Surgery was scheduled and then cancelled pending the Board’s decision in this matter.

Dr. Eule testified via deposition.  He explained that both he and Dr. Voke are board certified orthopedic surgeons.  However, Dr. Voke’s area of expertise is discotomy or decompression and Dr. Eule specializes in more complex surgeries such as fusion of the vertebrae.  Dr. Eule completed a one-year neurosurgery residency followed by a four-year orthopedic residency and then a one-year spinal fellowship.

Dr. Eule testified that prior to examining the employee, he took his own patient history and reviewed relevant medical records from Dr. Voke and Dr. Barbee.  He also reviewed the employee’s x-rays and MRI’s.  After his examination Dr. Eule diagnosed the employee as having spondylolisthesis at L5-S1, some associated foraminal stenosis and central spine stenosis at L4-L5.  When asked about the stenosis Dr. Eule responded:

Well, his foraminal stenosis is – you know, it’s a whole – his whole scenario is a complex scenario ‘cause he certainly had some underlying pre-existing problems with his spondylolisthesis and spondylosis at that L5/S1 level, that that is a level that can be more susceptible to injury as well. And he obviously probably did not have, you know, terrible foraminal stenosis his whole life because – or at least it was asymptomatic for him.  And even if the disk becomes more degenerative or injured or a slip becomes worse and now – you can develop worsening foraminal stenosis.
  

In January 2004, Dr. Eule recommended surgical decompression and advised the employee of all of his options at the time, including conservative care.
  

Dr. Eule testified that he agreed that the employee’s pre-existing pars defect could have made the employee “a little bit more susceptible to injury at that level.”
  However, he testified that if the employee had no previous significant back problems before the injury and post injury he has developed significant back problems then, it was his opinion that the employee has “obtained a significant deterioration in his condition due to his injury.”
   Additionally, he testified that the employee’s work injury was a substantial factor in the employee’s need for surgery.

On cross-examination Dr. Eule explained that although he did not notice a great deal of instability in the employee’s films, he was not surprised because “when people are in a terrible amount of pain and they don’t do a lot of bending and extending it is a little bit difficult sometimes to assess that.”
  He also agreed that the degeneration noted in his chart notes and x-rays could cause the employee to develop back pain.   Dr. Eule explained that when someone has pre-existing degenerative disk disease like the employee’s, they exhibit a variety of symptoms ranging from never being a problem, to waxing and waning pain, to chronic severe pain.  He testified that a person could have an aggravation from an injury that makes the condition symptomatic and then resolves (waxing and waning of symptoms).  Dr. Eule testified that he would consider the employee’s condition “resolved” when he can return to the level of activity before the injury.  

The employer asked Dr. Eule if he agreed with Dr. McDermott’s report.  Dr. Eule testified that he agreed with some areas and not with others.  He testified that did not agree with Dr. McDermott’s opinion that the work injury did not aggravate or cause the employee’s disk problem.  Dr. Eule responded that if the employee was performing a job without difficulty and then is unable to do the job because of back pain, then he’s “obviously obtained a problem to it.”
    He agreed with Dr. McDermott that the employee would be unable to return to heavy labor.  He disagreed with Dr. McDermott regarding the absence of clinical evidence.  Dr. Eule testified that the employee had evidence of true radiculopathy if not just radicular symptoms. Dr. Eule explained that traction treatment was contraindicated and that he disagreed with Dr. McDermott’s impression that the spondylolisthesis at L5-S1 was not associated with the clinical findings.  However, Dr. Eule could not point to any objective evidence that the L5-S1 complaints were related to the work injury versus a more recent non-work related injury.  Based upon Dr. Eule’s report that the employee was medically stable as of March 25, 2004, the employer controverted TTD benefits from March 26, 2004 forward.

The employee testified at hearing.  He testified that he originally opted to pursue conservative treatment because he was seeing improvement.  He testified that while exercising at the gym, he was improving.    He continued to exercise and feel fine until the employer controverted his benefits and was no longer paying for the gym membership.  Other than normal household activities and a few stretches, he is no longer doing specific exercises for his back.  He testified that his pain had increased from a level 2 to a 4 or 5 on a scale of 10.  He is now having difficulty sleeping due to pain.  He testified that some days are better than others.  When asked to why he did not request surgery at the September 2004 prehearing, the employee explained he knew that surgery was likely in the future but that he wanted to avoid it as long as possible.  Additionally he testified that he was still hopeful that exercise and conservative measures would work.  He explained that he decided it was time for surgery once he realized his back was not improving and was not something that was not “going to go away.”  To return to work, he needs his back “fixed.” He testified that he accepts that “its time.”  He decided it was time for surgery when he accepted he was not getting better and after additional research he concluded the best path was to pursue surgery to get on with his life. 

The employer entered into evidence a video surveillance of the employee.  The tape shows the employee performing a variety of tasks.  On August 30, 2005, Dr. Eule reviewed the surveillance tape and was questioned regarding whether the activities performed in the video were within the physical limitations of a person with the employee’s back condition. He responded that what he observed was the employee participating in light to medium physical activities:

He is not picking up very heavy objects.  He does pick up some boards and other things and carries them around but none of this is totally out of line for his condition which, although at times is extremely incapacitating and painful for him, he is able to do some of the things that he wants and needs to do but he is very limited.  … a lot of this certainly could depend on the stoic nature of the patient.  He has some significant problems in his back so I cannot say whether or not his is unreasonable for him.  It certainly is not out  of the question for [sic] level of activity with his back condition.
 

Argument of the Employee.

The employee argues that surgery is reasonable and necessary medical treatment under AS 23.30.095.  The employee argues that the evidence establishes that the February 2003, work injury is a substantial factor in his need for surgery.  The employee argues that the need for surgery is work related and that under Weidner & Associates v. Hibdon,
 the employer has a heavy burden to overcome the presumption of compensability, which it has not done.

Argument of the Employer.

The employer argues that its obligation is to pay for reasonable and necessary medical care for the work related condition.  Here, surgery is neither reasonable, necessary, nor work related.  The employee’s need for medical treatment is due to pre-existing conditions.  Additionally, the employer argues that Hibdon does not apply.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The issue presented to the Board is whether or not the employee’s requested back surgery is reasonable and necessary medical care, i.e. compensable under the workers’ compensation act, AS 23.30. et seq.  Under the facts and arguments presented, we find before we address whether the employee’s desired plan of treatment is reasonable and necessary, we must address whether the employee’s present need for medical treatment for his back condition is work related.  

I.  
Is the employee’s disability or need for medical treatment work-related? 
“In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”
    The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.
  In claims based on highly technical medical considerations, medical evidence is needed to make the work connection.
 The presumption can also attach to a work-related aggravation/acceleration without a specifically identifiable injury event.
   

Application of the presumption is a three-step process.
  The employee must first establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed condition has attached, we do not assess the credibility of witnesses.
  The claimed condition is compensable if the work is a substantial factor in bringing it about.
  Work is a substantial factor if reasonable people regard the work as a cause of the condition and attach responsibility to it. 


Once the presumption attaches, the employer must then rebut it by producing substantial evidence the conditions are not work-related.
  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."
  There are two possible ways for an employer to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.
  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.
    However, expert medical testimony is not substantial evidence sufficient to rebut the presumption if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.
  Evidence used by the employer to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.
  

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor, which brings about the condition or aggravates a preexisting ailment.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier's of fact] that the asserted facts are probably true."
  


Applying the presumption analysis described above to the evidence in this claim, we find as follows: we first consider whether the presumption attaches and we find it does. 

In DeYonge v. Nana Marriott,
 the Court found that an employee who suffered increased symptoms attributable to a pre-existing condition triggered the physical requirements of her job is entitled to workers’ compensation benefits.  It declined to “differentiate between the aggravation of symptoms and the aggravation of an underlying condition in the context of a claim for occupational disability benefits.”
  The Court noted that a “increased pain or other symptoms can be as disabling as deterioration of the underlying disease itself.”
  It is not necessary that there be an actual worsening of the underlying condition.
   

 We find the matter before the Board factually similar to DeYonge. In DeYonge, the employee had a pre-existing arthritic condition. Here, the employee has a pre-existing condition.  DeYonge claimed that work aggravated her condition to the point were she could no longer perform her work duties. Here, the employee is claiming that work aggravated, accelerated or combined with his pre-existing condition to the point were he can no longer perform his work duties.    The Board denied DeYonge’s claim when it concluded that her inability to work due to pain was caused by the arthritis and not work.  In other words, the Board in DeYonge held that the inability to work was due to the arthritis and symptomatic nature of the condition.  The Court disagreed and stated that to attach the presumption of compensability, the employee only needs to offer some evidence that the claim arises out of the employment.
   

Here, we find that the employee has a pre-existing degenerative back condition.  We find the employee suffered an incident at work that triggered a physical response. We also find, in light of the record as a whole that the employee’s increase in symptoms would not have occurred but for his work and that reasonable people would regard the employee’s employment as a cause of his increased symptoms.
  We conclude, based on the testimony of the employee, and the reports and testimony of Drs. Voke, Eule, and Barbee that the employee has attached the presumption that work aggravated, accelerated or combined with his preexisting back condition to produce a disability or need for medical treatment. 

Having found the employee attached the presumption of compensability; we next determine whether the presumption is rebutted by substantial evidence. We examine the employer’s evidence in isolation.  We do not weigh the evidence or the credibility of a witness.   To rebut the presumption, the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee's worsened condition, or (2) there was no possibility that employee's work caused the aggravation.
  When examined in isolation, we find the employer has failed to present substantial evidence that the employee’s present disability and need for medical treatment is not work-related. 

We reject the employer’s argument that because the employee experienced an increase in symptoms after the work injury and while not working that ipso facto the disability is not work related.  It is well settled that for purposes of overcoming the presumption of compensability, medical testimony does not rise to the level of substantial evidence if it merely points to another possible cause without out ruling out a work-related cause.
  When asked if there was an identifiable alternate cause for the diagnosed conditions, Dr. Woodward doubted whether the employee even suffered a lumbar strain, if he had suffered a strain it would be expected to resolve in several weeks and “there are potential causes for lower back pain and extremity symptoms, as indicated by the abnormalities on the imaging studies.”
  We find, even when viewed in isolation and without weighing the evidence presented, that this is insufficient, under DeYonge, to rebut the presumption of compensability.  

In DeYonge, the employer produced evidence to suggest that the employee injured her knees while working out.  While recognizing that working out could have contributed to the employee’s worsened symptoms, the Court rejected this offer of affirmative evidence finding that it did not eliminate all possibilities that the condition was work related.
  We have been instructed that an employee is entitled to benefits whenever the work-related aggravation is a substantial factor in the employee’s impairment regardless of whether or not a non-work related event could have independently caused that impairment.  

We find, when examining the evidence in isolation, that the employer has not ruled out a work-related cause for the increase in symptoms experienced by the employee.  We find the reports of Drs. Woodward, Radecki and McDermott do not rise to the level of substantial evidence.   We find they do not exclude work as another causal factor in the aggravation of the employee’s symptoms. It is well settled that an employee is entitled to workers’ compensation benefits whenever the work-related aggravation is a substantial factor in the employee’s impairment regardless of whether a non-work-related injury could independently have caused that impairment.
 Accordingly, we find the employer has not presented substantial evidence to rebut the presumption of compensability.  We conclude that the employee’s present need for medical treatment for his back condition is compensable. 

In the alternative, had we found the employer successfully rebutted the presumption, and applied the third step weighing the evidence presented, the result would not differ.  We would still find the employee’s need for medical treatment is work related.  

At the third step in our analysis, it is the employee’s burden to prove his claim by a preponderance of the evidence; he must induce a belief in our minds that the asserted facts are probably true.
  On the record before us we find the employee had an increase in symptoms attributable to his work.  We find Dr. Barbee treated the employee prior to his work related injury and after his work related injury.  We find he is the only physician who had the opportunity to compare the employee’s prior back complaints to his back complaints after the work injury. Therefore, we give his opinions and observations regarding the employee’s complaints before and after February 24, 2003 more weight.  Drs. Woodward, Radecki, and McDermott did not have an opportunity to evaluate the employee until several months after the incident and after intervening treatment.  We give the observations and opinions of Drs. Barbee, Voke, and Eule more weight and find them to be more reliable because of their ability to observe the employee over a period of time.  We further find, based upon the overwhelming evidence in the record that the employee did suffer an increase in symptoms attributable to work. We find the employee’s pre-existing condition may have rumbled prior to the February 24, 2003 injury, but that after the work injury, the condition erupted and never quieted down.  Based on our review of the record and upon the weight of the evidence, we conclude the employee has established by a preponderance of the evidence that his employment with the employer was a cause of his current disability and need for surgery


II.  
Is Surgery Reasonable and Necessary Medical Care for the Employee?
AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

Having concluded the employee’s present need for medical treatment for his back is work related, we will now address whether surgery is reasonable and necessary.   For the employer to prevail in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  The employee’s physicians agree that the employee has exhausted conservative medical care for his back.  It is the opinions of Drs. Voke, Eule and Cohen that the employee would benefit from surgical intervention.  

We note that the employer argues that the medical benefits sought by the employee fall outside the two-year time limit of Hibdon.  We disagree.  We find the surgery sought is part of a treatment plan suggested by the employee’s treating physicians within a few months after the date of injury.  Dr. Voke promoted conservative care as the first option.  We find the possible need for surgery was discussed with the employee and recommended well within two-year time limit of Hibdon.   We find the employee exhausted conservative treatment and only resorted to surgery as a last resort.  We find the employee’s actions reasonable.  Therefore, the employer has a heavy burden of proving the recommended surgery is unreasonable, unnecessary and outside the scope of accepted medical practice.  

In our review of the record of this case, we cannot find medical evidence to show the medical benefits recommended are neither reasonable, necessary nor within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to medical benefits for his back condition, as recommended by his treating physicians pursuant to AS 23.30.095(a).
  

In the alternative, if the Board were to find the employer correct that the medical benefits sought by the employee are not within the two-year Hibdon period, the employer’s burden of rebutting the compensability of a particular treatment is “preponderance of the evidence.”  Dr. Radecki does not comment on the efficacy of surgery for the employee’s condition.  Dr. Woodward does not opine that the employee is not a surgical candidate; rather he states there is no evidence of radiculopathy for an operation.  Dr. McDermott, the Board’s SIME physician opines regarding traction and the employee’s lack of objecting findings, but he does not state that surgery is contraindicated.  

Conversely, the employee’s physicians, Dr. Eule an orthopedist and Dr. Cohen a neurologist, opine that the employee will benefit from surgery.  We find, on the record before us that the opinions of Drs. Radecki, McDermott, and Woodward are insufficient to rebut the presumption.  For the reasons set forth above, we give more weight to the opinions of Drs. Voke, Eule, Cohen, and Barbee.  We therefore conclude the employee’s request for surgery related to his compensable injury is reasonable and necessary.


III.
Attorney Fees.

The employee seeks attorney fees under AS 23.30.145(a).   AS 23.30.145 states, in pertinent part: 

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded....  

Based on our review of the record, we find the employee's attorney has successfully obtained a benefit for the employee. Accordingly, we conclude the employee is entitled to receive payment of his attorney fees and costs for obtaining these benefits.  The policies underlying the attorney's fee statute further support our conclusion. AS 23.130.145 provides for attorney's fees in order to ensure that injured workers are able to obtain effective representation.  The Court has found: 

Where an employer resists payment of benefits, the injured worker must retain an attorney to protect his interests. 'The employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because he created the employee's need for legal assistance.' 

We award the employee’s attorney attorney’s fees under AS 23.30.145(a) and retain jurisdiction to resolve any disputes regarding our award of attorney’s fees.

ORDER

1.    The employee’s back surgery is compensable as a reasonable and necessary medical benefit under AS 23.30.095.  

2.   We award the employee’s attorney attorney’s fees under AS 23.30.145(a) and retain jurisdiction to resolve any disputes regarding our award of attorney’s fees.





Dated at Anchorage, Alaska this     day of November, 2005.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli, Designated Chair







____________________________                                






John A. Abshire, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 20 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of STEVE A. HARDIES employee / claimant; v. ALCAN ELECTRIC & ENGINEERING, INC. , employer; AK NATIONAL INS CO, insurer / defendants; Case No. 200303986; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November   2, 2005.

                             



 ____________________________________

      





 Carole Quam, Clerk
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