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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                            Juneau, Alaska 99802-5512

	RICK R. CLARK, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ALASKA RAILROAD CORPORATION,

(Self-Insured) 

                                                   Employer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200423640
        AWCB Decision No.  05-0288

        Filed with AWCB Anchorage, Alaska

        on November 7, 2005


In Anchorage, Alaska on October 12, 2005, the Alaska Workers’ Compensation Board (“Board”) heard the employee's appeal of the determination by the Reemployment Benefits Administrator (“RBA”) that the employee is not eligible for reemployment benefits.  The employee appeared pro se.  Attorney Joseph Cooper represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on October 12, 2005.


ISSUES
Did the RBA abuse his discretion under AS 23.30.041(d) by finding the employee ineligible for reemployment benefits?

SUMMARY OF THE EVIDENCE
I.
Medical History
The employee, while working for the employer as a Signal Maintainer Technician, injured his left shoulder and upper left arm on December 17, 2004, while tying down large propane bottles in the back of a vehicle for transport, the employee reached for a strap that was tossed to him and felt a snap in his left bicep and felt immediate pain.  The employee mentioned the injury to Scott Cook, Signal Supervisor, but elected to wait and see if the injury healed.  The employee reported an aggravation to the injury that occurred on February 12, 2005, when he was carrying tools into the Control Point.

An x-ray of the employee’s left shoulder was taken on February 14, 2005, which showed no evidence of significant bony, articular, or soft tissue abnormality.
  John E. McDermott, PA-C, saw the employee on February 14, 2005, and indicated the employee could return to regular duty without restrictions on February 28, 2005.
  

The employee was referred for a physical therapy evaluation and treatment, which commenced on February 23, 2005.
  Upon evaluation, the Physical Thearpist, Anne Whitis, suspected the employee injured the short head of the biceps and sprained his AC joint.
  After treating the employee for two days, Physical Therapist Whitis determined it would take more than 30 days for the employee to return to full duty, given the physical nature of his job.  She ordered that the employee remain off work for two weeks at which point she would determine whether he was within 30 days of returning to full duty.

A MRI
 of the employee’s left shoulder was taken on March 16, 2005.  The findings stated as follows:

The biceps tendon is not clearly evident in the fluid filled bicipital groove, consistent with biceps tendon tear.  A somewhat globular intermediate to low signal intensity structure at the superior glenoid on coronal image 13 may represent the torn end of the biceps tendon.

Based upon the MRI, the employee was diagnosed with a tear of the biceps tendon in his left shoulder and moderate shoulder effusion.
  The employee was referred for an orthopedic evaluation.
  

Gary Benedetti, M.D., LtCol, USAF, MC, FS, Orthopaedic Trauma Surgery, evaluated the employee on April 4, 2005.  Upon examination, Dr. Benedetti reported the employee’s left shoulder appeared normal, without any significant atrophy or deformity, except for the employee’s biceps.  Dr. Benedetti indicated there was an obvious proximal deficit in the employee’s biceps when he flexes, and that the employee was tender along the course where the biceps tendon reaches the subacromial area, which was also tender.  His assessment was three months status post left biceps tear with residual impingement and rotator cuff tendinopathy.  Dr. Benedetti opined, based upon the exam and MRI, that surgery was not needed.  He recommended a vigorous course of physical therapy to see if the employee’s pain could be resolved without surgery.  Dr. Benedetti indicated he would follow-up with the employee in two months.  Additionally, Dr. Benedetti injected the employee’s left subacromial space with a mixture of Marcaine, Lidocaine and Celestone.  Dr. Benedetti reported the employee received 80 percent relief from the procedure and that his impingement sign resolved following the injection.

At the employer’s request, on May 4, 2005, James A. Champoux, M.D., orthopedic surgeon, of Panel of Consultants, evaluated the employee.
  Dr. Champoux diagnosed the employee’s left shoulder condition as rupture of the long head of the biceps tendon.  Dr. Champoux opined the condition was related to the employee’s industrial injury.
  Dr. Champoux indicated that the employee’s condition was not the result of a natural progression of a preexisting condition or disease process unrelated to the employee’s work incident.

Dr. Champoux indicated that based upon the employee’s job description’s requirement that the employee be able to lift over 90 pounds, given the employee’s shoulder condition, the lifting requirement was excessive.  
Dr. Champoux suggested that a lifting restriction not to exceed 30 to 35 pounds was indicated.

Dr. Champoux opined that with additional treatment the employee’s shoulder condition would improve.  He recommended physical therapy for two to four months.  Additionally, he indicated there may be a role for surgical treatment, such as biceps tenodesis, depending upon the employee’s clinical progress.
  

Dr. Campoux indicated the employee was not medically stable and it was possible that the employee may sustain some permanent impairment as a result of the industrial injury; however, he felt it was too early to make that determination, particularly in view of the recommendation for additional treatment.

Dr. Benedetti saw the employee again on July 19, 2005, and with regard to the employee’s condition stated as follows:

1. Tendon rupture biceps left proximal:  Most patients recover fully from a bicep rupture once rotator cuff issues resolved with minimal to no limitation.  Expect him to do the same.  We discussed the fact that in most studies of recovery following an injury, work-comp patients do not do as well.

2. Tendonitis rotator cuff:  He seems to be improving slowly; he has issues with the state/railroad/work comp which I cannot speak to.  I recommend continued physical therapy-Theraband program min TID; his rotator cuff is clinically intact.  Most patienets with rotator cuff tendinopathy and associated impingement syndrome get better without surgery via a prolonged course of therapy such that we do not even consider surgery for 6-9 months of therapy, and certainly wait if the patient is progressing as he is.  I do not to max med evals, but do not think he is there yet given the natural Hx of this condition and the nature of the standard nonop treatment.

The medical record indicates Dr. Benedetti spent 15 minutes with the employee and planned follow-up in the Orthopedic Clinic in two months.

II.
History of Reemployment Eligibility Determination Process
On April 25, 2005, the employer’s independent adjuster, Seabright Insurance Company, on behalf of the employer, requested an eligibility evaluation for reemployment benefits.

Linda Lau, Rehabilitation Nurse and Rehabilitation Specialist, was assigned as the Rehabilitation Specialist and conducted the eligibility evaluation.  Dr. Benedetti reviewed two SCODDOT
 job descriptions: Asbestos Removal Worker and Signal Maintainer.  The physical requirements for an Asbestos Removal Worker include lifting, carrying, pushing and pulling 50 to 100 pounds occasionally, 20 to 50 pounds frequently, and 10 to 20 pounds constantly.
  The strength classification for an Asbestos Removal Worker is Heavy Work.
  The physical requirements for a Signal Maintainer include lifting, carrying, pushing and pulling 20 to 50 pounds occasionally, 10 to 25 pounds frequently, or up to 10 pounds constantly.
  The strength classification for a Signal Maintainer is Medium Work.
  

With regard to both positions, Dr. Benedetti opined that the employee currently has the physical/medical stability to perform the jobs of Asbestos Removal Worker and Signal Maintainer or is expected to in the future after reaching medical stability.  Further, he opined the employee would not have a permanent impairment ratable under a whole person determination, Fifth Edition AMA Guides.  Dr. Benedetti commented on both job descriptions that he reviewed as follows, “I would expect the average patient to overcome this injury and return to duties following therapy.”

Ms. Lau reviewed the eligibility criteria, and based upon Dr. Benedetti’s opinion that the employee is able to work as a signal maintainer or asbestos removal worker, and will not have a ratable permanent impairment, recommended that the employee not be found eligible for reemployment benefits.

On July 18, 2005, RBA Douglas Saltzman determined the employee was not eligible for reemployment benefits.  He based his determination upon Dr. Benedetti’s approval of the employee’s return to his job at the time of injury, signal technician / inspector and approval of the employee’s return to a job he held in the 10 years before his injury, environmental technician.  Further the RBA relied upon Dr. Benedetti’s prediction that the employee would not have a permanent impairment rating as a result of his work related injury.

On July 25, 2005, the employee filed a claim asserting that the decision to deny him reemployment benefits was premature because he was still receiving treatment and therapy.  The employee requested that the decision regarding eligibility for reemployment benefits be postponed until further medical analysis was available.

At hearing, the employee testified that he initially believed he was receiving adequate care from the medical providers on Elmendorf Air Force Base, but considering the dispute between Dr. Champoux and his treating physician, Dr. Benedetti, and the fact that his condition was not improving, he exercised his right under the Workers’ Compensation Act to change physicians.  He testified Dr. Wickler has reviewed the MRI of the employee’s shoulder and reported to the employee that surgery is justified.  The employee testified that surgery is scheduled for December 2005.  

The employer argued that the RBA made the only determination possible based upon Dr. Benedetti’s prediction that the employee would fully recover with no ratable permanent impairment and would be able to perform his job at the time of injury and a job he held in the 10 years before his injury.  The employee testified that he agrees that the RBA made the proper decision based upon the information the RBA had before him at the time he made the decision the employee was not eligible for reemployment benefits.  

At hearing the Board notified the employee of his right under AS 23.30.130 to request modification of the RBA’s determination within one year after the rejection of this claim.  The Board notified the employee that after his surgery, if his treating physician determines he has a ratable permanent impairment and will be unable to perform the duties of either a Signal Maintainer or Asbestos Removal Worker, he could apply for modification of the RBA’s determination of ineligibility under AS 23.30.130.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

SHALL THE BOARD AFFIRM THE DECISION OF THE RBA DESIGNEE THAT FOUND THE EMPLOYEE INELIGIBLE FOR REEMPLOYMENT BENEFITS?
I. Standard of Review

The employee argued that the RBA’s determination of ineligibility was premature because he is currently undergoing treatment and therapy.  AS 23.30.041(o) states, “the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is “left with the definite and firm conviction on the whole record that the trial judge has made a mistake.”
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  The Board has held that misapplication of the law is an abuse of discretion.
  

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.

On appeal to the Superior Court, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

II. Did the RBA Designee Err in Finding the Employee Ineligible for Reemployment Benefits?

Under AS 23.30.041(e)(1), an injured worker is not eligible for reemployment benefits unless a physician predicts the employee will have physical capacities that are less than the physical demands of the employee’s job at the time of injury.  Here, the employee’s treating physician at the time of the determination, Dr. Benedetti, predicted the employee would have the physical capacity to perform duties of both a Signal Maintainer, the job the employee held at the time of his injury, and an Asbestos Removal Worker, a job the employee held in the 10 years before his injury.  Dr. Benedetti opined an average patient would overcome the injury and return to job duties following therapy and he expected the employee to do the same.  Dr. Benedetti furhter opined the employee would not have a ratable permanent impairment under the Fifth Edition AMA Guides.  

Approximately one month before Dr. Benedetti’s prediction that the employee would be able to return to the job of Signal Maintainer or Asbestos Removal Worker and would not have a ratable permanent impairment, 
Dr. Champoux indicated the employee could not, at that time, perform the position of Signal Maintainer.  
Dr. Champoux further indicated that there could be a ratable permanent impairment as a result of the work related injury, but that it was too early to make that determination.

The Board finds the RBA chose to rely upon the opinion of the treating physician, Dr. Benedetti.  The Board finds the reports and opinion of Dr. Benedetti provide substantial evidence to support the decision of the RBA that the employee is ineligible for reemployment benefits.

The Board finds the RBA relied on substantial evidence, and proceeded reasonably and in accord with the statutory requirements.  We conclude there is not an abuse of discretion in this eligibility determination, and there is no basis to vacate or overturn the RBA’s determination at this time.

The employee is not, however, without remedy.  If the employee’s newly designated treating physician determines the employee has a ratable permanent impairment and is unable to return to the duties of a Signal Maintainer or Asbestos Removal Worker, the employee may petition the Board for modification of the RBA’s ineligibility determination.
  The employee shall be permitted to present the newly discovered evidence within one year of the Board’s denial of the employee’s July 25, 2005 claim.


ORDER

1. The RBA did not abuse his discretion in finding the employee ineligible for reemployment benefits.  The decision of the RBA is supported by the substantial evidence in the record, and is affirmed.  The employee is not eligible for reemployment benefits.  

2. If newly discovered evidence, such as a new medical opinion from the employee’s treating physician contradicts Dr. Benedetti’s previous prediction that the employee will incur no ratable permanent impairment and Dr. Benedetti’s opinion that the employee could, when medically stable, return to work he performed during the time of his injury, the employee may exercise his right under AS 23.30.130, to request modification of the RBA determination that the employee is ineligible for reemployment benefits.  
3. The employee must request modification within one year of this rejection of his July 25, 2005 claim.
Dated at Anchorage, Alaska on November      , 2005.





ALASKA WORKERS' COMPENSATION BOARD






Janel L. Wright, Designated Chair






Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICK R. CLARK employee / applicant v. ALASKA RAILROAD CORPORATION, self-insured employer / defendant; Case No. 200423640; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November     , 2005.






Gail Rucker, Administrative Supervisor
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