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 ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARYANN  AMMI, 

                                       Employee, 

                                                            Petitioner,

                                                   v. 

STATE OF ALASKA, 

             (Self Insured)

                                     Employer,

                                                   and 

EAGLE HARDWARE & GARDEN,

                                                   and

ALASKA INS. GUARANTY ASSN.

                                      Insurer,

                                                            Respondents.
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	         INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case Nos.  199430188M, 199919225, 
        AWCB Decision No.  05-0303

         Filed with AWCB Anchorage, Alaska

         on November 16, 2005


The Alaska Workers' Compensation Board ("Board") heard the employee's Petition for a Protective Order on July 19, 2005 at Anchorage, Alaska.  Attorney Joseph Kalamarides represents the employee.  Assistant Attorney General, Kristin Knudson, represents the self-insured employer, State of Alaska (“SOA”).  Attorney Robert Griffin represents the employer Eagle Hardware & Garden and its insurer (“Eagle”).
  The record remained open to receive additional information requested by the Board. The Board originally closed the record on August 24, 2005.  However, by letter dated September 23, 2005 the Board reopened the record to determine the affiliation, or lack there of, between Stephen Fuller, M.D., and the other physicians employed by Eagle.  We re-closed the record on October 25, 2005.   Although this matter was heard as a three-member panel on July 19, 2005, it is decided as a two-member panel, a quorum under AS 23.30.005(f).


ISSUE

Shall the Board grant the employee’s Petition for Protective Order?


SUMMARY OF THE EVIDENCE
The medical record in this matter is extensive; one physician described the record he received as “over 32 pounds of medical records and depositions.”  It is estimated that in the Board’s files there are over 2000 pages of medical records. The following is a brief summation of the relevant facts to the issue before us – whether to grant the employee’s Petition for Protective Order.  

In 1994, the employee was employed by the SOA.  She was walking across a parking lot when she slipped and fell twice.  This resulted in AWCB Case No. 199430188.  In 1999, Eagle employed the employee when she injured herself catching a falling box.  This resulted in AWCB Case No. 199919225.  Both matters were resolved by a joint compromise and release agreement on May 24, 2002, waiving all benefits except limited future medical benefits associated with the employee’s left wrist.

On December 16, 2002, the employee filed a claim against the SOA for benefits related to bilateral thoracic outlet syndrome.  The SOA answered asserting that the employee’s head, neck aches, and bi-lateral thoracic outlet syndrome were not work related.  On January 16, 2004, the SOA petitioned to join Eagle under the last injurious exposure rule.  The parties stipulated to joinder at the April 8, 2004 prehearing conference. 

Parties stipulated to an SIME
, which was performed by vascular surgeon Robert Foran, M.D., on April 15, 2003.  Dr. Foran reviewed over 1700 pages of medical records, which he characterized as “voluminous” and containing “extensive medical data from the time period 1979 through December 23, 2002.”
  Dr. Foran’s report acknowledges that on April 19, 2002, Byron Perkins, D.O., diagnosed chronic thoracic strain with right thoracic outlet syndrome and somatic dysfunction. Dr. Foran also acknowledges Morris Button, M.D.’s, observation that the employee has experienced a litany of psychological/psychiatric issues, and that the employee has been an  “‘enormous consumer of medical evaluation and treatment,’ going back to 1980.”

John Ravits, M.D., treated the employee for her fall in 1994.  Eight years later, he again saw the employee and, as noted by Dr. Foran, attributed the employee’s “symptoms to ‘chronic pain syndrome’ and recommended a chronic pain management program.”
  In late 2002, physicians identified 11 episodes of prior injuries, of which nine had affected the employee’s upper body.
   

After an extensive records review and physical examination of the employee, Dr. Foran diagnosed:

1. Status-post bilateral surgical decompression of thoracic outlet by first rib resections, anterior and medical scalenectomies.  

2. Status-post bilateral shoulder acromioplasties.

3. Status-post right carpal tunnel release.

4. Persisting left hand, shoulder and arm pain.

Finally, Dr. Foran opined that the employee did have thoracic outlet syndrome that was caused by the injuries of 2000 and 2002 but not 1994.
  Moreover, he attributed the employee’s upper extremity symptoms as a result of several overlapping conditions: thoracic outlet syndrome, shoulder impingement syndrome, degenerative cervical arthritis, and carpal tunnel syndromes.  He did not diagnose a psychological component or recommend a psychiatric evaluation.

On December 22, 2004, Eagle informed the employee that it was requesting the employee participate in a panel employer’s medical evaluation (“EME panel”)
. The employer’s panel was comprised of general surgeon Esmond Braun, M.D., Orthopedic Surgeon Stephen Fuller, M.D., Psychologist Jack Davies, Psy.D., and Psychiatrist David Glass, M.D.  

The Board takes administrative notice that Drs. Davies, Fuller, and Glass have a business relationship with each other.  Dr. Fuller is the medical director and owner of Impartial Medical Opinions (“IMO”).
  Dr. Fuller, as owner of IMO, employs Drs. Davies and Glass as independent contractors.
  Drs. Davies and Glass do not work exclusively for IMO.  Several other groups providing expert medical opinion services employ them in addition to IMO.

By letter dated December 29, 2004 the employee informed Eagle that she was unwilling to be examined by a psychiatrist or psychologist and was petitioning the Board for a protective order.  On December 30, 2004, Dr. Fuller wrote to Eagle’s counsel and strongly advised of the necessity for a psychiatric/psychological assessment. Based on a one day file review
 Dr. Fuller opined: 

based on thirty three years as an orthopedic surgeon and fifteen years as a physician who performs IMEs is that Ms. Ammi has a persistent psychiatric/psychological problem which has caused chronic illness behavior, somatic claims without justification, claims of injury (when in fact no injuries occurred) plus abilities demonstrated off work which are far out of proportion to her claimed impairment.

On December 30, 2004, a prehearing conference was held.  The employee argued a protective order was appropriate because a psychiatric or psychological evaluation was an invasive procedure that she should not be subjected to, and will result in information that is not relevant to her claim of thoracic outlet syndrome.  The employers asserted the need for a psychological and psychiatric evaluation was relevant in light of the employee’s extensive treatment for chronic pain, her deposition testimony, and the expanding nature of the claim.  

On January 6, 2005, Eagle asked Dr. Fuller to examine and re-evaluate the employee.  His written report consists of 139 pages excluding attachments.  Dr. Fuller’s report is the force behind the issue before this Board.  When asked by Eagle to provide a diagnosis of the employee, Dr. Fuller opined that the employee’s “basic diagnosis is somatoform disorder or similar condition which needs to be addressed by a psychiatric panel  [sic] Factitious Illness should also be considered since her claims of pain have migrated throughout her body without medical logic.  These claims of pain were frequently not supported by objective medical pathology.. . .”

On March 17, 2005, another prehearing conference was held regarding the employee’s request for a protective order as set forth in the Summary of Discussions section of the prehearing conference summary: 

Employee: 

The employee’s attorney summarized the basis for his request and arguments.  Employee outlines that the basis for the employee’s claim involves Thoracic Outlet Syndrome (TOS) and whether or not the TOS is related to her 1999 slip and fall while employed with the State of Alaska.  Since the claim against the State of Alaska was filed, the State filed a Petition to Join Lowe’s.  

The employee’s attorney asserts that she was ready to proceed to hearing until Lowe’s sought a psychiatric EME and the employee filed a Petition for a Protective order.  In prior proceedings, the parties had reached an agreement, whereby the employee’s Petition for a protective order was granted until after she attended an ortho/neuro EME.  

Employee has since attended the ortho/neuro portions of the EME but through her attorney now objects to a psychiatric EME on the basis the employee should not be subjected to an invasive examination that explored psychological and social history more than two years prior to her 1994 injury with the State of Alaska.  The employee asserts there is a presumptive “bright line” restricting the information that can be obtained in the evaluation.  

The employee spoke in some detail regarding why she objected to the EME.  She outlined that she felt the basis for the employer’s request for a psychiatric examination was due to the diagnosis of chronic pain.   She outlined that her pain has continued over time but only recently was supported by objective diagnostic evidence.  Further, the employee outlines that the procedure she underwent has alleviated the majority of her symptoms, which, in her argument, should show that she is not “crazy.”  

The employee further outlined that she objected to an examination that included questions revolving around the Freudian “Id” theory.  She clarified that a psychiatric evaluator that opined as to her mental health in a sexual context was inappropriate.  

Lowes [Eagle]: 

Lowe’s [Eagle] argues that the employee has through the course of her care, undergone psychiatric or psychological evaluations and testing that they anticipate they will be asked to pay for in connection to her claim.  The employer argues that because the employee has already undergone testing by her own physician(s) and because there is no medical evidence from the employee’s physician that a psychiatric evaluation would be invasive or harmful to the employee, she should be compelled to attend.  

State of Alaska:

 SOA objects to a strict presumptive approach to the information gathered in an examination without a showing by way of medical opinion that the examination would be considered harmful.

Chair: 

Designee inquired as to whether the current dispute was based in legal argument and whether either of the parties had evidence to demonstrate what the scope of the psychiatric EME would include or whether the employee’s physician had provided an actual opinion regarding whether the exam would be harmful to the employee, and if so, why. 

Parties agreed that prior to a hearing, Lowe’s will contact the EME physicians, obtain information regarding the proposed scope of the EME, and provide the information to the employee.  The employee, will, in turn, obtain an opinion from her physician regarding whether the proposed scope of the EME would be harmful.

Review:

Parties reviewed the ARH and agreed to proceed to hearing solely on the issue of whether the employee should be compelled to attend a psychiatric evaluation. 

With respect to previously asserted claims and defenses, the employee raises no new claims, Lowe’s Petitions the board to order the State of Alaska to reimburse attorney’s fees and costs to Lowe’s and raises the issue of reimbursement of no show fees by the employee to the carrier.  State of Alaska will respond to Lowe’s Petition within the appropriate timeframe.  All other claims and defenses are continued at this time. 

Action:

Parties stipulated to an oral hearing on the merits of whether the employee should be compelled to undergo a psychiatric evaluation on July 19, 2005.

Dr. Glass testified at the July 19, 2005 hearing.  He testified that he had not reviewed the employee’s medical record but was relying upon Dr. Fuller’s report.  He explained that Factious disorder and Munchausen are the same disorder.  Somatoform disorder applies to individuals that develop symptoms in three or more organ systems without an organic explanation for those symptoms.  Somatoform disorder is not characterized by intentional exaggeration or embellishment of symptoms.  Conversely, Factious or Muncahusen disorder is characterized by a person consciously exaggerating or embellishing symptoms.  Dr. Glass explained that while the falsification is deliberate, it is not done to seek a financial gain.  

Dr. Glass also addressed the differences between Factitious disorder and Somatoform disorder.  He discussed the age at which the symptoms begin to manifest in someone suffering from these diseases.  He explained that having one of these disorders does not mean a person cannot also have an organic basis for the symptom.   If testing shows an organic cause, then the employee does not fit the criteria for a somatic disorder.

He explained that the purpose of the psychiatric/psychological EME is to try and determine if someone has a psychiatric condition or psychiatric factors that may adversely affect the efficacy of treatment.  It is more comprehensive than a treating psychologist’s initial visit may be.  Dr. Glass testified that the difference was driven in large part by the fact that a forensic psychological evaluation provides the evaluator with one shot at the evaluatee.  Conversely a psychiatrist in a doctor patient relationship has a period of time over which to observe and question the patient.  

When asked about the necessity of extensive testing and questioning, Dr. Glass opined that the more data available, the more valuable his opinion.  He stated that he could render an opinion without meeting with the employee but that the results would not be as accurate as they would be if he were permitted to conduct a full evaluation with the employee present and participating. 

Dr. Glass explained his evaluation process, the level of detail and history he would delve into as well as the psychometric testing he would conduct.  He testified that he needed to understand the problems, difficulties, and experiences encountered by the employee over her life to achieve an overall understanding of how these problems, difficulties, and experiences have psychologically or developmentally impacted the employee.  He testified that issues of abuse, family environment, family and relative relationships, the role of religion, etc. all provided insight that would allow him to make the most accurate analysis he could.

The employee testified that she was not claiming a psychiatric injury.  She testified that she did not understand the employers’ need for a psychiatric and psychological evaluation because there was no psychiatric or psychological component to her claim.

Argument of Eagle.

Eagle argues that it was not an abuse of discretion when the Workers’ Compensation Officer determined that psychiatric evidence was relevant to the employee’s claim.  Eagle argues that not only is a psychiatric evaluation appropriate, it is essential.  Here, Eagle argues that it was not a work injury that caused the employee’s perceived need for thoracic outlet surgery; rather it was a psychological condition that caused the need for surgery.  Eagle argues that it would be denied due process if it was not allowed to develop its theory of an alternative cause.  Eagle also asserts that the Board “would appreciate the opinion of a psychiatrist in the first reported Munchausen claim before the Board.”

Eagle also argues (citing to Moffat v. Wire communications, Inc., Interlocutory Decision and Order No. 99-0034 (February 17, 1999)) that a psychiatric/psychological evaluation is not an invasive treatment because it does not require the insertion of an instrument or device into the body.  Eagle argues that a psychiatric/psychological evaluation is medically appropriate diagnostic test and therefore should be permitted.  Moreover, the employee has previously had psychiatric evaluations by treating physicians.  

Argument of SOA.
In addition to the arguments raised by Eagle, the SOA argues that a psychiatric/psychological evaluation is appropriate where, as here, a medical doctor has noted concerns regarding psychiatric issues.  SOA urges the Board to focus not on causation but on the need for medical treatment.  The issue is whether the employee’s seeking of medical care is a mental compulsion or is it a surgery necessitated by an organic cause.  Moreover, the employee’s mental state is relevant to future treatment and the success of future treatment.  Finally, SOA asserts that because of the extensive records produced, including prior psychological records, the employee has not maintained a right to privacy.  The employee has already disclosed much information.  The employee has waived any right she may have to argue that a psychiatric/psychological evaluation is too intrusive.

Argument of Employee.

The employee argues that Dr. Fuller, an orthopedic surgeon has questioned whether the employee’s need for treatment arises from a psychological condition.  The employee is not claiming a mental injury.  In this case, to permit the employer unfettered access to the employee’s psyche, childhood experiences, abuses and family relations is an invasive procedure intended to coerce or intimidate the employee.   The employee argues that if the Board is going to permit a psychiatric/psychological  evaluation that it limit any questioning or inquiry to questions regarding the history surrounding her injury and that any inquiry into her background or childhood experiences be prohibited.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Employee’s Petition for Protective Order.

AS 23.30.135(a) provides in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change of physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. … If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited… . (emphasis added).  

Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.
  The limit of the employer’s right is the use of existing diagnostic data to complete the examination, unless medically appropriate, and the "reasonable" standard in the language of AS 23.30.095(e).   When applying the “reasonable” standard, Board decisions to refer to reasonable times, frequency, location, qualifications, and so on. Under the statute neither injured workers nor the Board have the right to refuse an EME unless it is unreasonable in some specific respect
 or otherwise violates AS 23.30.095(e).

In the instant case, the record clearly reflects that psychological/psychiatric issues have been alleged as a defense in this claim and raised by physicians in the past. We find the employers have a statutory right to have this issue investigated by a qualified physician of its choosing.  However, the employers’ statutory right to investigate is not without limits.

The legislature’s intent in enacting AS 23.30.095(e) was to “protect workers from being forced to submit to painful, humiliating, or unnecessary tests, including ‘invasive diagnostic tests’ because of their potential to coerce or intimidate injured workers into waiving their entitlements under the Act.”
  The term “medically appropriate” has been applied to mean medically “reasonable, in light of all the relevant factors.”
  Whether a psychiatric/psychological evaluation is an invasive procedure per se is a matter of first impression for the Board.  

In the past, the Board has limited physical invasive procedures such as drawing an employee’s blood or conducting an EMG test.
  When addressing whether a procedure or test is physically invasive and whether the employer’s ability to conduct the diagnostic procedure or test shall be limited, the Board balances many considerations:

· What may be a medically appropriate diagnostic procedure for a treating physician to perform may not be appropriate for a physician selected by the employer in a workers compensation case.  

· Chances of success and probable results against the possible adverse consequences.  

· The risk and seriousness of side effects.

· The chance of a cure or improvement.

· First hand negative experience or observations of the employee regarding the particular procedure or medical care.  

· The predictive value of the diagnostic test to be performed.

· The extent to which test results are objective and independently verifiable or the result of the examining physicians unverifiable interpretation.  

· The training and experience of the physician who will perform the test.

· Would a reasonable person find the diagnostic testing or procedure to be sufficiently painful to be intimidating?

We find, on the record before us, that submitting the employee to a forensic evaluation is an intrusive procedure.  We find a reasonable person would find participating in a forensic psychiatric/psychological evaluation that delves into childhood issues and matters long forgotten or overcome a person is just as invasive, if not more so, than a medical procedure that breaks the skin barrier.  We find a reasonable person would find undergoing a forensic psychiatric/psychological evaluation to be sufficiently painful to be intimidating.   The Board has reviewed the relevant records and concludes that under the facts and circumstances before us, we will grant the employee’s request for a protective order.  

In reaching this conclusion, we have balanced the employers’ rights with that of the employee’s.  The Board finds there is a well-developed and extensive medical record spanning over a decade.  We agree with the employer that a balance must be reached between the employer’s right to develop an alternative theory that would rule out work as a substantial factor with the employee’s right to be free from overly intrusive procedures.  We find that the employee is not objecting to a psychosocial evaluation, rather she is objecting to participating in such a diagnostic procedure.  Weighing all the factors above, we find that a psychiatric/psychological evaluation has objective components and subjective, interpretive components.  We note this evaluation is being proposed in the context of litigation.  We also note the proposed psychiatric/psychological evaluation would be conducted by agents of the opposing litigants.
 We find that a forensic psychiatric/psychological evaluation conducted in this context would be painful, intimidating and objectionable to an average reasonable person.   

In a recent Board decision Lucore v. State of Alaska, AWCB Interlocutory Decision No. 05-0249 (September 29, 2005), the Board affirmed the Board Designee’s decision ordering the employee to attend a limited psychiatric evaluation.  In Lucore, the employer’s physician, Richard Peterson, D.C., opined that psychological factors may have interfered with the employee’s recovery and recommended a psychiatric evaluation.  The employee objected, arguing that she had not alleged any mental injury and that a psychiatric EME would not resolve the issues in her claim.  The employer argued that a full psychiatric EME was necessary and relevant in assessing the work relatedness of the employee’s claimed medical complaints and need for treatment. The Board agreed with the employer and concluded that it was not an abuse of discretion to order the evaluation.  However, it was an abuse of discretion to limit the evaluation.  

In reaching its conclusion in Lucore, the Board noted a history of favoring the development of inclusive medical records in assessing an employee’s entitlement to benefits.
  The Board also relied upon its prior decision in Tate v. Key Bank National Assn., AWCB Decision No. 04-0076 (April 8, 2004).  In Tate, as here, the employee filed a claim based solely upon physical problems stemming from a work injury.  The employer’s physician opined that the employee’s complaints were psychological in nature and referred the employee for a psychiatric evaluation.  The employee sought a protective order authorizing her not to attend a psychiatric evaluation arguing that the referral was procedurally defective and was an excessive change in physician.  The employee in Tate did not argue that a protective order was necessary because the psychiatric evaluation was an invasive procedure.  Accordingly, we do not find the Board’s decision in Tate controlling authority in the matter before this Board.  

Another recent Board decision, Palmer v. Air Cargo Express, AWCB Interlocutory Decision and Order No. 05-0222 (August 30, 2005), addresses an employer’s petition to compel the employee’s attendance at a psychiatric evaluation.  In Palmer, at employer’s request, orthopedic surgeon Steven Schilperoort, M.D., examined the employee.  Dr. Schilperoort felt that the employee exhibited symptom magnification, probably malingering.  He recommended no additional treatment until the employee underwent a psychological / psychiatric evaluation. The employee argued that Dr. Schilperoort’s suggestion of a psychiatric evaluation was actually an impermissible third choice of physician, without the employee’s agreement.  She argued Dr. Schilperoort’s after-the-fact referral was no more than a ruse to get around the statutory restrictions.  She argued that examination by the employer’s physicians should only be permitted if the request is medically appropriate, medically indicated, and not a mere pretext for additional choices of physician.   Additionally, the employee argued that the evaluations called for in Dr. Schilperoort’s report were already being conducted by her physicians, and that the continued request for an additional psychological evaluation is simply an attempt to gather partisan opinions for use as a litigation tool.  In Palmer, as in Tate, the employee did not argue that a protective order was necessary because a psychiatric evaluation was an invasive procedure.  

We know of no Board decision ordering an employee to submit to an invasive diagnostic procedure performed by an EME physician.  Rather, when ordering an employee to provide the employer with a blood sample, a minor invasive procedure, the blood was to be drawn by the employee’s physician or a Board physician under AS 23.30.110(g) and AS 23.30.095(k).
  

AS 23.30.095(e) governing the employer’s right to a medical evaluation provides in part: “Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination….” (emphasis added). The Board finds that Dr. Glass has not argued that the existing data is insufficient to establish an alternative cause.  Rather, he testified that the more information available to him, the more valuable his opinion.  The Board finds that Dr. Glass has not yet reviewed the extensive medical history present in the record.  Therefore, at a minimum it is premature for Dr. Glass to speculate regarding the “value” of his evaluation.  

Dr. Glass has only reviewed Dr. Fuller’s report prepared for purposes of litigation.
 The Board has reviewed Dr. Fuller’s curriculum vitae and notes that Dr. Fuller received training in an orthopedic surgical program.  Dr. Fuller’s curriculum vitae does not identify any training he may have had in diagnosing or spotting Somatoform disorders or Munchausen’s disease.  Other physicians have reviewed the employee’s medical history and commented on her utilization of the medical profession and possible somatoform disorder.  The SIME physician noted these comments yet he did not feel the need to suggest a psychological evaluation. The Board finds that Dr. Fuller referred to Munchausen and fictitious disorder as two separate conditions.  Dr. Glass has testified that they are the same psychological disorder.  This calls into question the exactness of Dr. Fuller’s psychiatric/psychological conclusions and opinions. We find Dr. Glass’s opinion regarding the need for an evaluation is based upon Dr. Fuller’s opinion.  

The Board finds that a forensic psychiatric/psychological evaluation of a person by its very nature as described by Dr. Glass is an intrusive procedure.  We are concerned that forensic psychiatric/psychological testing could be used as leverage to secure an injured worker’s agreement to waive benefits to which they are legally entitled. The Board further finds that under Moffat v. Wire Communications, Inc., AWCB Decision and Order on Reconsideration No. 99-0175 (August 13, 1999), Fluor Alaska v. Mendoza, 616 P.2d 25 (Alaska 1980), and AS 23.30.095(e) that the legislature intends to protect workers from intrusive, painful, unnecessary and humiliating tests.  

We further find putting an employee in the position of either unwillingly submitting to a painful diagnostic procedure during an EME examination, or risking his entitlement to compensation benefits, violates the overall intent of the 1988 Amendments which was to ‘ensure the quick efficient, fair and predictable delivery of indemnity and medical benefits to injured workers and [sic] a reasonable cost to the employers.’ … We find, based on our administrative experience, if EME physicians were presumptively permitted to perform any ‘medically appropriate’ diagnostic test this would create a significant and unreasonable danger that [forensic psychological] testing could be used as a tool to coerce or intimidate injured workers into waiving the benefit entitlements under the Act.’

The Board finds that because of the extensive medical record available, until it is convinced that Drs. Glass and Davies cannot render a psychiatric/psychological opinion on the existing medical records, it is premature to consider subjecting the employee to a psychiatirc/psychological evaluation. Simply stated, on balance, the employer has non-intrusive procedures available and statutorily preferred, which should be at least attempted, if not exhausted, before subjecting the employee to a forensic psychiatric evaluation.  

Moreover, the Board does not find persuasive Dr. Glass’ statement that, while he could render an opinion without meeting the employee, any opinion would not be as accurate as it would be if he were permitted to conduct a full evaluation persuasive.  If the Board embraced this logic then every employee complaining of back or neck pain should have a complete workup including magnetic resonance imaging or computerized tomography at the first doctor visit because without it the doctor would be providing a less accurate diagnosis.   Similarly, the Board is not persuaded by the SOA’s argument that because of the extensive records produced, including prior psychological records, the employee has not maintained a right to privacy and has waived any right she may have to argue that a psychiatric/psychological evaluation is too intrusive.  Again, were the Board to embrace this argument under these facts and circumstances, an employer could argue that the employee has had blood drawn in the past and thus has waived any right he or she may have to object to the procedure as “invasive.”

Therefore, for the reasons set forth above and under these circumstances the Board grants the employee’s petition for a protective order and will not direct the employee to attend and participate in a psychiatric/psychological evaluation. As permitted by AS 23.30.095(e), the employer may conduct records EME based on the records in the Board’s file.  

The employee has not appealed the workers’ compensation officer’s determination that a psychiatric/psychological evaluation is relevant.  Therefore, we will not address Eagle’s argument that the workers’ compensation officer did not abuse her discretion.  

II.
Board’s AS 23.30.110(g) Evaluation

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.

We find the issues in this case are medically complex.  We find the record extensive spanning multiple banker boxes. We find the employer has raised a defense involving psychiatric/phychological issues.  We find that to best ascertain the rights of the parties’ the Board would benefit from a psychiatric/neurological SIME. Consequently, we will exercise our discretion under AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order a records examination concerning the work relatedness of the employee’s complaints, the existence of psychiatric/psychological conditions, their work relatedness and the necessity for further psychiatric/psychological evaluation.

A physician on our list must perform an SIME, unless we find the physicians on our list does not include an impartial physician with the specialized training, qualifications, or experience needed.   Based on our review of the employee’s file and the arguments of the parties, we find a physician trained and specialized in psychiatry and neurology would be suited to perform an evaluation of the medical records.  We find our SIME physician list contains a physician specializing in these fields, Walter Ling, M.D.  We order our Board Designee to schedule an SIME with Dr. Ling, pending his acceptance.  We direct our Board Designee to arrange the SIME with the parties in accord with 8 AAC 45.092(h).  However, should Dr. Ling decline acceptance of this review, we direct our Board Designee to select an impartial physician in accord with 8 AAC 45.092(f)

We will retain jurisdiction over the employee's claims, pending receipt of the EME and SIME reports.  We direct our Board Designee to set a prehearing conference the hearing within 60 days after receipt of the SIME report.

ORDER

1. The employee’s request for a protective order is granted.  

2. The employer may conduct a psychiatric records evaluation under AS 23.30.095(e).

3.  The Workers' Compensation Officer assigned to this matter shall schedule a record SIME with Dr. Ling, under AS 23.30.110(g) pending his acceptance.  If Dr. Ling declines, then the Workers’ Compensation Officer assigned to this matter shall schedule a records SIME with a physician or physicians who specializes in the diagnosis and evaluation of neurologic and psychiatric conditions in accord with the procedure in 8 AAC 45.092(f). 

4. The record SIME shall be conducted by the SIME physician regarding the causation of the employee’s current condition, the existence of any psychiatric/psychological conditions, their effect on the employee’s current condition, their work relatedness, the necessity for further psychiatric/psychological evaluation, and any other dispute determined by the Workers' Compensation Officer assigned to this matter to be necessary or appropriate to resolve the disputed issues of this claim.   

5. The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

6. We retain jurisdiction over the employee's claims, pending receipt of the EME and SIME reports.  We direct the Workers’ Compensation Officer assigned to this matter to schedule a pre-hearing conference within 60 days after receipt of the SIME report.




Dated at Anchorage, Alaska on November 16, 2005.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli, Designated Chair







____________________________                                






John A. Abshire, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARYANN AMMI employee / petitioners; v. STATE OF ALASKA (self insured employer); EAGLE HARDWARE & GARDEN; ALASKA INS. GUARANTY ASSN, insurer / repondents; Case Nos. 199919225, 199430188M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 16, 2005.

          _________________________________
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� We may also refer to Eagle and SOA collectively as “employers”.


� Board member Valarie Allmon was the third member, however she has resigned.


� AS 23.30.012.


� Second Independent Medical Evaluation under AS 23.30.095(k).


� 4/28/03 Foran SIME Report at 1.  


� 4/28/03 Foran Report at 3.


� Id. at 5.


� Id. at 5.


� Id. at 8.


� Id. at 9.


� AS 23.30.095(e).


� Palmer v. Air Cargo Express, AWCB Decision and Order No. 05-0222 (August 30, 2005) at 4.  


� 10/3/05 Griffin Letter to Board in Response to Board Inquiry.


� “A file review was performed today which revealed….”  12/30/05 Letter From Fuller to Neimann.


� 12/30/05 Letter From Fuller to Neimann.


� 1/6/05 Fuller Report at 117, 118.


� Schwab V. Hooper Electric, AWCB Decision No. 87�0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Tate v. Key Bank National Ass’n, AWCB Decision No. 03-02000 (August 22, 2003), and Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


� AS 23.30.095(e).


� Travers v. Take Out Taxi, AWCB Decision No. 96-0306 (July 29, 1996).


� Moffat supra at 11.


� Id. at 11,12.


� See generally Id. and Kelly v. Alaska Petroleum Contractors, Inc., AWCB Decision No. 91-0343 (December 24, 1991).


� Id.


� Frazier v. H.C. Price/CIRI Construction, 794 P.2d 103, 105-106 (Alaska 1990)


� Lucore at 4 citing to Gallager v. Fairbanks North Star School District, AWCB Decision No. 04-0142 (June 21, 2004); Adeipoju v. Fred Meyer of Alaska, AWCB Decision No. 04-0055 (March 3, 2004); Veal v. Fred Meyer of Alaska, AWCB Decision No. 04-0036 (February 11, 2004).


� Kelly supra; Moffat, supra.


� Dr. Glass has a financial relationship with Dr. Fuller.  Neither the employers nor Dr. Glass were forthcoming regarding the business relationship.  Similarly Dr. Davies has a financial relationship with Dr. Fuller.  


� Moffat supra at 14.


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).
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