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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                           Juneau, Alaska 99802-5512

	KIMBALL L. ALLRED, 

                                                   Employee, 

                                                           Respondent,

                                                   v. 

SUBWAY OF MAT-SU INC.,

                                                  Employer,

                                                   and 

ST. PAUL FIRE & MARINE INS. CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	                    FINAL

                    DECISION AND ORDER

                    ON RECONSIDERATION 

                    AND MODIFICATION

       AWCB Case No.  200419104
        AWCB Decision No.  05-0318

         Filed with AWCB Anchorage, Alaska

         on December  5, 2005.


On November 3, 2005, on the written record in Anchorage, Alaska, the Alaska Workers' Compensation Board ("Board") heard the employer's petition for reconsideration and modification of our final decision and order on appeal, AWCB Decision No. 05-0218 (August 25, 2005), wherein we concluded the reemployment benefits administrator (“RBA”) did not abuse his discretion when he determined that the employee was eligible for reemployment benefits. We closed the record that same day. The employee represented herself.  Certified Legal Assistant Christi Niemann
 represented the employer and insurer.  The Board heard this matter as a two-member panel, a quorum under AS 23.30.005(f).

ISSUE

Shall we reconsider, under AS 44.65.540, or modify, under AS 23.30.130, AWCB Decision No. 05-0218 (August 25, 2005) wherein we concluded the reemployment benefits administrator (“RBA”) did not abuse his discretion when he determined that the employee was eligible for reemployment benefits? 


SUMMARY OF THE EVIDENCE
On August 25, 2005 the Board issued its Final Decision and Order on Appeal, AWCB Decision No. 05-0218 (August 25, 2005) (“Allred I”), wherein we concluded the RBA did not abuse his discretion when he determined that the employee was eligible for reemployment benefits.  On September 8, 2005, the employer filed its petition for modification and reconsideration of Allred I. 

The Case History and Summary of the Relevant Evidence section of our August 25, 2005 decision and order recited the facts of the case as follows:

The employee asserts that she injured her left arm and wrist while in the employee [sic] of the employer.  On November 19, 2004, the employee filed a report of occupational injury or illness (“ROI”) for right arm and elbow pain.   The mechanism of injury was listed as “unknown” and “cumulative over use.”  The issue on appeal is whether the RBA abused his discretion when he found the employee eligible for reemployment benefits. The following is a brief summation of the relevant facts of the case highlighting only the portions relevant to the controversy presently before the Board.

When the employee’s treating physician, Richard Strohmeyer, M.D., opined that it was uncertain whether the employee could return to her employment at the time of injury, the employer requested an eligibility evaluation for the employee.
  Dr. Strohmeyer also opined that the employee should attempt to find work “where she can avoid lifting over 5 pounds with that effected hand and avoid repetitive tasks.”
 The RBA assigned rehabilitation specialist Forooz Sakata to perform the evaluation.

Ms. Sakata interviewed the employee, Dr. Strohmeyer, and the employer.  In the 10 years prior to the date of injury, the employee held two positions: Manager, Fast Food Services and Food Service Worker, Hospital.
  The employee met the specific vocational preparation (“SVP”) for each position.
  Dr. Strohmeyer reviewed the United States Department of Labor’s Selected Characteristics of Occupation’s Defined in the Dictionary of Occupational Titles (“SCODDOT”) for these two positions and opined that the employee would not have the physical capacity to perform either position.  He also anticipated that the employee would incur a ratable permanent impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, (5th Ed.) (“AMA Guides”) as a result of her work related injury.
  Based on the information available, Ms. Sakata recommended that the employee be found eligible for reemployment benefits under AS 23.30.041.

A few days prior to Ms. Sakata completing her eligibility evaluation, Stephen Marble, M.D., performed an employer’s medical evaluation (“EME”).
  Dr. Marble attributed the employee’s condition to an underlying pre-existing/co-existing condition unrelated to employment.  He also opined that the employee could return to her job at the time of injury as long as the employee [sic] was willing to make some accommodations.  He also opined that the employee had no impairment rating attributable to her work related injury.    Dr. Marble performed the EME on May 21, 2005.  It was received by the employer on June 6, 2005 and filed with the Board on a medical summary form on July 22, 2005.   On June 6, 2005, the employer filed a controversion notice controverting specific benefits:  permanent partial impairment benefits, reemployment benefits, medical benefits after June 2, 2005, and temporary total disability after April 27, 2005.

The same date the employer filed its controversion of specific benefits the employer contacted Ms. Sakata and informed her that the employee had omitted a job held within her ten-year work history, File Clerk I.
 Ms. Sakata discussed the SCODDOT job description with the employee and submitted the File Clerk I description to Dr. Stohmeyer [sic] for his review.  On June 22, 2005, Dr. Stohmeyer [sic] reviewed the job description and approved, without modification, the position of File Clerk as being within the employee’s physical capacities.
   Ms. Sakata found the employee met the SVP for this position and based on the new information, recommended the employee not be found eligible for reemployment benefits.
  

On June 13, 2005, the RBA declared the employee eligible for reemployment benefits based on:

The evaluating rehabilitation specialist’s recommendations and report received in this office on June 1, 2005.  In this report, Dr. Strohmeyer did not approve your return to your job at the time of injury, manager, fast foods services or any other job you have held or trained for in the 10 years before your injury, food service worker.  Your employer cannot offer you alternative employment within your predicted physical capacities and you have not been retrained before in a prior claim for the same or similar injury.  Finally, your doctor indicates that you will incur a permanent impairment rating as a result of your injury.  For all these reasons, you are found eligible for benefits.

On June 24, 2005, the employer filed its petition appealing the RBA’s determination of eligibility.  The employer also filed another notice of controversion, this time controverting all benefits based on Dr. Marble’s May 21, 2005 EME.

The employer deposed the employee on July 29, 2005.  During her deposition, the employee was asked if the employee did any volunteer work.
 The employee answered in the affirmative and went on to explain that she has volunteered for the Cub Scouts and at the Valley Hospital gift shop, three days a week for 4 hours.
  While volunteering she would help with gift shop sales and make espresso as a barrista.
  However, because she was a volunteer, her duties were modified. The employee also explained that while working in the hospital cafeteria, she injured her hand and for a short period of time worked in medical records.  While working in the medical records department, the employee testified that she was not full time, had modified duties, was paid for the hours she worked and received the remainder as workers’ compensation.

The employer argues that the RBA abused his discretion when he found the employee eligible for reemployment benefits.  The employer argues that the RBA rendered his decision after a valid controversion of the claim had been filed.  The employer also argues that the employee’s omission of her work as a file clerk and her volunteer work were an omission of information and constitutes an abuse of discretion under O’Malley v. DJG Development.
  Finally, the employer argues that the Board should remand this matter to the RBA for a finding of whether the employee’s work in medical records or in the gift shop renders her ineligible for reemployment benefits.

The employee argues that Dr. Strohmeyer’s approval of the File Clerk I position is in error.  She asserts that both the file clerk and the food manager are both classified as light duty.  Dr. Strohmeyer would not approve the employee to work as a fast food manager, yet did approve the file clerk I position without explanation.    The employee also argues that there must be an error because Dr. Strohmeyer has restricted her to not lifting more than 5 pounds.  The occupational description for file clerk I requires a person lift, push, etc. more than 5 pounds on a frequent basis.  Finally, the employee argues that her volunteer work should not be counted because it was modified for her physical limitations, as was the file clerk position.  Moreover, she was not hired for either of these positions and would not have met the minimum qualifications.

The employer seeks reconsideration and modification of Allred I arguing that there is new medical evidence and new evidence relative to the employee’s post-injury employment.  Specifically, the employer relies on a letter dated August 11, 2005 to the employee’s treating physician Richard Strohmeyer, M.D., signed and returned to the employer by Dr. Strohmeyer on August 24, 2005 indicating that the employee has no ratable impairment.  The letter requests Dr. Strohmeyer return the letter by August 16, 2005. He did not because he was away from the office from August 11, 2005 to August 22, 2005.
 

Regarding new evidence relative to the employee’s post-injury employment, the employer asserts that the employee was not forthright in her deposition testimony.  The employer asserts that the employee testified in her deposition that she had tried working as a cabdriver for a few days in early July 2005 but employee denied subsequent employment.  The employer submitted, as an attachment to its petition as an exhibit, a letter dated September 7, 2005, from the owner of Alaska Cab Valley to the employer that asserts the employee started driving a cab on July 6, 2005 and continues to drive four 12 hour shifts a week.  

The employer also argues that the Board should reconsider its decision that the RBA did not abuse his discretion when he declined to consider the time the employee was employed in a light duty position in the employer’s medical records department. When this oversight was brought to the reemployment specialist’s attention she promptly took steps to get the treating physician’s opinion on the employee’s ability to physically perform the job.  However, the reemployment specialist was unable to complete her report until after the RBA issued his determination letter on June 13, 2005.   

Finally, the employer argues that the Board was incorrect when it determined the RBA should not consider the employee’s volunteer positions when determining eligibility for reemployment benefits.  The employer argues that AS 23.30.041(e)(2) is not limited to paid positions.  The employer asserts that for eligibility determinations, AS 23.30.041 does not require that training or work experience is paid training or experience.  

The employee filed her opposition to the employer’s petition on October 11, 2005.  The employee does not deny the employer’s accusation regarding employment as a cab driver.  Rather she explains that she began driving cabs when her worker’s compensation benefits were terminated.  The employee does dispute the employer’s reliance on the August 24, 2005 response from Dr. Strohmeyer.  She argues that his opinion on August 24, 2005 is contrary to his May 27, 2005 prediction of PPI.  She has not seen Dr. Strohmeyer since May 2005.  Therefore, the employee argues there is no support or explanation in the record for his contradictory position.  Finally, the employee argues that some of her prior physicians had suggested additional diagnostic testing that has not been completed.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .
AS 23.30.130, modification, provides:  


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  

AS 23.30.041(f) provides in pertinent part:  

An employee is not eligible for reemployment benefits if ... 

(3)  at the time of medical stability no permanent impairment is identified or expected.  

The employer, as the moving party, has the burden of proving there has been a change in condition sufficient to modify the RBA’s decision.  Here, the employer argues the employee’s treating physician has recanted his predication of impairment and that this is a change in condition sufficient to modify the RBA’s decision.  We agree.

The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, the Court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."   We also apply AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.   


Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, the employer identifies specific evidence from physicians developed after the RBA made his determination, which it argues should render the employee not eligible for reemployment benefits under AS 23.30.041. Under 8 AAC 45.070(b)(1)(A), the Board finds the medical evidence cited by the employer is newly discovered and could not with due diligence have been produced by the employer for the RBA’s consideration. Accordingly, we will consider the employer’s petition in light of the whole record, including the new evidence concerning the employee’s condition.  Finally, under AS 23.30.130(a), a:

[c]hange in condition necessarily implies a change from something previously existing. In this context, it must refer to a change from the condition at the time of the award which is being modified.
 

In the instant case, the record contains medical evidence from Dr. Strohmeyer rendered after the RBA issued his eligibility determination.  Under 8 AAC 45.070(b)(1)(A) we find this evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration by the employer.  We conclude 8 AAC 45.070(b)(1)(A) does not exclude these medical records from our consideration. 
 

In Rydwell v. Anchorage School District,
 the Alaska Supreme Court held the applicable edition of the AMA Guides
 controls the determination of permanent impairment under AS 23.30.041(f)(3).  In that case, the treating physician originally predicated a PPI rating greater than zero.  After a period of time the treating physician recanted and did not predict a PPI rating greater than zero.  The Court denied the employee’s entitlement to reemployment benefits because she had no ratable impairment.
 

In Griffiths v. Andy’s Body and Frame, Inc.,
  the Board found the employee was rated at a zero percent impairment under the applicable AMA Guides.   We relied upon Rydwell, and concluded “that (the employee) is no longer eligible for reemployment benefits, even though all physicians agree he can’t return to his work at time of injury.
  The employer’s Petition for Modification is granted.”
  

The RBA’s determination found the employee eligible for reemployment benefits, in part, because her treating physician anticipated she would eventually have a PPI related to her 2004 work injury.   The employer urges the Board to find the employee medically stable with no PPI rating under the AMA Guides thereby establishing a change in condition and providing a basis for modification under AS 23.30.130(a) of the RBA’s determination.
  

We find the employer’s petition is timely filed.  We find, on the record as a whole, that the employee is medically stable with no PPI rating.  Specifically we find the RBA relied upon the employee’s treating physician.  We further find the treating physician’s opinion has changed.  We find, in the absence of other evidence, this is a change in condition sufficient to provide a basis for modification under AS 23.30.130(a) of the RBA’s determination of eligibility.  Therefore, under Rydwell and AS 23.30.041(f)(3), we conclude the employee is no longer eligible for reemployment benefits. Accordingly, we will grant the employer's petition that we modify and reverse the RBA's eligibility determination under AS 23.30.130, based on this new information.  Based on our decision that the employee is no longer eligible for reemployment benefits, we find no reason to address the remaining arguments raised by the parties.

ORDER

The employer's request for modification is granted based upon a change in the employee's condition. The employee's entitlement to benefits under AS 23.30.041 for her 2004 work injury is terminated as of the day of this decision and order.


Dated at Anchorage, Alaska on December 5, 2005.






ALASKA WORKERS' COMPENSATION BOARD





____________________________                                





Rebecca Pauli, Designated Chair






____________________________                                





David Kester, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration and Modification in the matter of KIMBALL L. ALLRED employee / respondent; v. SUBWAY OF MAT-SU INC., employer; ST. PAUL FIRE & MARINE INS. CO., insurer / petitioners; Case No. 200419104; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December  5, 2005.

                             


 _________________________________






Carole Quam, Clerk      
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� Through the Law Offices of Griffin and Smith.


� There are several claims and controversions in the Board’s file.  Additionally, the employee has an extensive medical history.


� 4/28/05 Faxed Memorandum Request.


� 4/27/05 Strohmeyer Chart Note.


� 5/3/05 Letter from RBA to Parties.


� 5/23/05 Reemployment Benefits Eligibility Evaluation.


� See 5/23/05 Eligibility Evaluation at 3.  The SVP is the period of time necessary to obtain the job skills to compete in the labor market for that particular job. AS 23.30.041(e)(2).


� 5/5/23 Eligibility Evaluation at 3. See also 5/11/05 Letter from Ms. Sakata to Dr. Strohmeyer and responses thereto.


� Ms. Sakata also considered whether the employer had an alternative position available for the employee and whether the employee had previously received workers’ compensation reemployment benefits.


� See generally 5/21/05 Marble EME Report.


� Undated Letter From Sakata to RBA Filed July 7, 2005.


� Id.and Attachment Thereto.


� Id.


� 6/13/05 Eligibility Determination Letter.


� Controversion Notice Filed 6/24/05 and Dated 6/23/05.


� Allred Dep. at 39.


� Id.


� A preparer / server in a coffee bar or at a coffee stand.


� Id.at 27.


� AWCB Decision No. 95-0180 (July 7, 1995).


� Hand written note at top of letter dated August 11, 2005.


� Fishback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478 (Alaska 1969), citing Jarka v. Hughes, 229 F.2d 534, 536 (2d Cir. 1962).


� See, e.g., Walin v. First National Bank of Anchorage, AWCB Decision No.  01-0094 (May 8, 2001).


� 854 P.2d at 531.


� American Medical Association Guides to the Evaluation of Permanent Impairment.


� Id.  c.f. Hardies v. Alcan Electric and Engineering, Inc., AWCB Decision and Order No. 05-0150 (June 5, 2005) (In Hardies, like  Rydwell, the RBA relied upon the prediction of the treating physician. The employer sought modification based upon a physician’s opinion regarding PPI ratings.  However, unlike Rydwell, the recanting physician was not the physician relied upon by the RBA.  Hence the Board found there was no change in circumstance.)


� AWCB Decision No. 03-0130 (June 6, 2003).


� The Alaska Supreme Court has consistently held that we must strictly adhere to the requirements of AS 23.30.041(e), even if the end result is harsh.  See, Moesch v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277 (Alaska 1996) and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999).


� Id.  (footnote added).


� Rydwell supra.
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