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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES L LINDGREN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

PEAK OILFIELD SERVICE COMPANY,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL FIRE INS. CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200220655
        AWCB Decision No. 05-0321

         Filed with AWCB Anchorage, Alaska

         on December 9, 2005


We heard the employee’s Petition at Anchorage, Alaska on September 29, 2005.  Attorney Michael Jensen represented the employee.  Attorney Deirdre Ford represented the employer.  We kept the record open to allow the Board member an opportunity to review depositions not in the record at time of hearing, and closed the record on November 9, 2005, when we next met.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUES

1. Whether the employee is entitled to temporary total disability (TTD) benefits from March 16, 2003 and continuing under AS 23.30.185.

2. Whether the employee is entitled to ongoing medical costs under AS 23.30.095.  

3. Whether the employee is entitled to associated interest and attorney’s fees and costs if he prevails.  


SUMMARY OF THE EVIDENCE
According to the Report of Occupational Injury or Illness (ROI) signed on November 12, 2002, the employee began working for the employer on August 9, 2000 as an insulator at the employer’s Agrium plant in Nikiski.  In the “If you Doubt the Validity of Injury” section of the ROI, a representative of the employer wrote:  “Yes.  Employee unable to describe how or even when injury occurred.”  In follow up to his ROI, the employee wrote the following note, on November 12, 2002, further explaining his injury:
  

This statement is in relation to the statement I gave the other day.  . . .  Going through the jobs I have done I was able to pinpoint the exact time and place to my injury.  The date was the 9th of Sept.  After my break, which would be about . . . :30 a.m.  The job was on the . . . 225 fan unit, work order . . . 2452523.  I had been removing insulation with the man lift and after completing job, had Duane Batty with me up with the van and we loaded bags of fiberglass insulation and metal.  We took bags to the dumpsters . . . throwing a bag from the ground to the top of the taller dumpster which is 7 ½’ in height.  I pulled something in my lower back, and . . . to do some stretches to alleviate the pain.  Since it didn’t at the time alarm me, I didn’t see need . . . I continued to . . . date to work.  Although at . . . continued to feel discomfort, I just attributed discomfort to needing chiropractic treatment.  Duane Batty witnessed this incident if you need further information.  

The employee testified consistent with his written note at the September 29, 2005 hearing and his October 22, 2003 deposition.  At the hearing, he testified that he began working for the employer in 1999.  He testified that on September 9, 2002 he and Duane Batty were taking six bags of refuse insulation to the dumpster.  He estimated each bag weighed about 20 pounds.   He testified that on the third bag, he felt a “instant, serious pain” in his low back.  He initially treated with a chiropractor, thinking the pain would subside, but eventually saw Dr. Cooper in October of 2002, who confirmed he had a herniated disc at L5.   He testifies that he treats with Dr. Cooper in Kenai, and Dr. Payton in Anchorage (discussed more fully below).  

The employee testified that he was able to continue working for a few months as Mr. Batty would cover for him, doing the heavier work.  The employee testified that he also has peripheral neuropathy, but that is not related to his low back.  He testified that he is not seeking surgical treatment, just conservative, continuing care such as physical therapy;  he stated that a trial of an epidural steroid injection  was not helpful.  In May of 2003, he applied for Social Security benefits, and now receives $1,452 per month.  

In his February 18, 2004 letter, “To Whom It May Concern,” Duane Batty, a co-worker of the employee, wrote the following:  

On about the 12th of Sept. 2002 Jim Lindgren and I were working for Peak at Agrium.  Jim had a work order for an insulation removal job under the G-225 fin fans.  I was driving the van and picked up Jim at his job site sometime before lunch.  There were 5 or 6 bags of insulation to be thrown away.  I helped him load them into the back of the van.  We then drove over [to] the dumpsters at the north end of the plant as we were instructed to do by Roy Stewart (former Agrium foreman).  These dumpsters were over 6 feet tall with no stairs or platforms.  The bags were not heavy (approx. 20 lbs) and it was standard practice to throw them up over the edge from the ground.  

I was watching Jim as he tossed the last bag into the container.  Immediately as it left his hands I saw him jerk awkwardly and wince in pain.  He then raised his hands over his head and seemed to be trying to stretch his back;  then lowering his hands down to the ground and stretched back down.  I thought he had just pulled a nerve.  

Unfortunately, over the next several weeks Jim seemed to get worse, being in more pain.  After discovering he had disc problems he informed Peak of what had happened.  Jim was asked to write what had happened.  A short statement to be given to Peak’s safety supervisor, Skip Bush.  I read Jim’s statement and being a witness to [the] injury I volunteered to sign it.  

Jim continued to work for about two weeks then suddenly he was told that he had to leave work, and could not return to work until he had a doctor’s release to return to work.  I was never asked any question about the injury by Peak or filled out an accident report for Peak.  Two weeks later I was laid off by Peak.  

At the September 29, 2005 hearing, Randy Cronce, the employee’s co-worker, testified.  He has worked for the employer for 29 years, and worked with the employee for three years.  He testified that he never noticed the employee with prior back problems until 2002.  He testified that he noticed that the employee walked differently after the fall of 2002.  

Elizabeth Cook, the employee’s ex-wife, testified at the September 29, 2005 hearing.  She was married to the employee from February 1998 until the fall of 2002, about the time of his work injury.  She testified that she never noticed him complain of back pain prior to the 2002 work injury.  She testified that she accompanied the employee to his employer’s medical evaluation (EME) with Dr. Dordevich, for support.  She testified she “saw the pain in his face” and that Dr. Dordevich discounted the employee’s back pain as a spasm.  

Victor Segura, who has known the employee for 57 years and worked for the employer, testified via deposition on September 27, 2005.  Prior to his injury, Mr. Segura characterized the employee as a hard worker, and did not have any problem with his back.  (Segura dep. at 11).  He did not see the employee injur himself, but noticed he came back from the dumpster run limping.  The employee advised him that he had injured himself throwing insulation into the dumpster;  Mr. Segura advised the employee to tell his foreman.  (Id. at 9, 14).  

The employer concedes that the employee has attached the presumption and the employee admits the employer has rebutted the presumption;  the question before us is whether the employee has proved his claim by a preponderance of the evidence.  Disputes exist between the employee’s physicians, Drs. Paton and Cooper, and the employer’s physicians, Drs. Williams and Dordevich (all discussed more fully below).  Based on these disputes, the Board ordered a second independent medical evaluation (SIME) to be preformed by Douglas Smith, M.D., on July 22, 2004 (conclusion discussed below).  In his “Appendix” section, Dr. Smith summarized the historical medical records as follows:  

11/18/83
It was noted that he had been off of work one and a half years following a back injury.  

2/4/87
Chiropractor Godfrey testifies at a hearing that Mr. Lindgren’s back condition is at 10 to 15%.

1/8/93
Complaints of back pain.

1/8/96
It is noted in the records chronic low back pain since 1982.

8/9/02
Family nurse practitioner Becker at the Denaina Clinic notes acute low back pain and left hip pain for two weeks. 

She notes that he had previously had a full workup by the Alaska Native Medical Center and Dr. James at the Rehabilitation Medicine Associates and this included an MRI and EMG.  She intended to get that information (I never saw the information in the records, either her or the ones provided to me).  

8/9/02
An x-ray interpreted by radiologist McCormick in the lumbar area revealed early marginal osteophyte formation. The left hip was normal..  

10/25/02
Electrodiagnostic studies done by physical therapist.  It was noted that there were absent sural reflexes and H reflexes bilaterally.  There was bilateral slow conduction.  His interpretation was “Mild left S1 root compression.”  

10/25/02
X-ray interpreted by radiologist Stephens is showing narrowing at L3-4 with osteophytes.  

10/25/02
An MRI interpreted by radiologist Doggwiler.  There was eccentric broad-based bulge on the left at L5-S1 with material and lateral recess and a broad-based bulge at L4-5.  

3/7/03
Repeat electrodiagnostic studies, probably also by a physical therapist.  The impression was “Slight peripheral neuropathy, no definitive S1 lesion.”  

3/7/03
MRI interpreted by radiologist McDonnell.  Minimal left lateral protrusion L5-S1, otherwise negative.  

3/14/03

STAR evaluation by doctors Dordevich and Williams.  They found no connection between his current status at that time and the alleged industrial exposure.  

6/9/03
Orthopedic surgeon Payton at Alaska Native Medical Center writes a letter to the insurance company.  

6/22/04
An MRI interpreted by radiologist Walker as showing mild degenerative changes with no significant involvement of the neural structures.  

William Cooper, M.D., is a certified emergency room physician at the Kenaitze Health Clinic, and also the Clinic’s Health Service Director.  The clinic is part of the Native health services.  Dr. Cooper testified by deposition on September 16, 2005 regarding his treatment of the employee.  He testified that the employee has a history of back complaints back to November of 1983.  (Dr. Cooper dep. at 7).  He personally began treating the employee in November of 2002, but could have overseen the employee’s care earlier.  (Id. at 8).  Dr. Cooper saw the employee several times between November 2002 and September 2005.  At pages 19 – 20, Dr. Cooper responded as follows: 

Q.
Now, your letter of March 7, 2005, you say it is hard to say what if any contribution this lifting injury had to do with his prior back problems and subsequent problems since he had just had an acute flare-up about a month or so previous to that.  You’re referring to a visiting to the clinic in August of 2002 where he was complaining of low back pain?  

A.
I think so. 

. . . 

Q.
Okay.  And you still find it difficult to ascertain exactly what role either his work or the September 9th, 2002 injury plays in his ongoing and current disability?

A.
That’s right.  

Dr. Cooper stated that he would defer to Dr. Payton’s opinion regarding when, if applicable, the employee would be considered medically stable. (Id. at 27).  Furthermore, Dr. Cooper would defer to Dr. Payton’s opinion regarding recommended additional treatment. (Id. at 30).   

William Paton, M.D., is treating physician for the employee;  he is a physician with a specialty in orthopedics at the Alaska Native Medical Center (ANMC) in Anchorage.  In response to an inquiry by Mr. Jensen, Dr. Paton wrote a letter on June 15, 2005 summarizing his opinions regarding the employee.  He stated that he believes the employee’s September 9, 2002 injury was a substantial factor in aggravating his prior back condition.  In pertinent part, Dr. Paton opined:  

My understanding is that Mr. Lindgren’s back dysfunction has never returned to its preinjury state, and therefore I consider the injury of September 9, 2002, to have a direct connection with his inability to work now.  

. . .  

Because the episode of September 9, 2002, triggered ongoing dysfunction, it is fair to say that that injury contributed to his preexisting back problems.  It is likely that the manual work he was involved in before September 9, 2002, predisposed him to reaggravate his problem.  

. . . 

I recommend against surgery at this time.  I recommend followup with Dr. Cooper who could deal with questions about additional neuropathy workup if needed.  I recommend avoidance of narcotics for the back pain.  Physical modalities that seem to be helpful from the patient’s point of view could be pursued, and nonsteroidal anti-inflammatory medicine that is helpful and tolerated would be appropriate.  

Dr. Paton does not believe that the peripheral neuropathy in the employee’s feet is related to his back condition.  Dr. Paton testified by deposition on September 13, 2005 regarding his recommended treatment.  He testified he first was consulted regarding the employee in November of 2002.  (Dr. Paton dep. at 8).  Dr. Paton testifies that the employee’s condition is not surgically treated, but that he recommends physical therapy and exercise.  Furthermore the employee is not medically stable and therefore a PPI rating is premature.  (Id. at 20).  Dr. Paton also recommends a retraining program. (Id. at 20).  Dr. Paton confirmed his opinion that the September 9, 2002 work injury was a substantial factor in aggravating the employee’s prior back condition. (Id. at 22).  The fact that the employee’s recent weight loss of 30 pounds has not alleviated his pain complaints makes it less likely that weight gain is/was the cause of his back complaints. (Id. at 29).  As opposed to past episodic flareups, the employee’s pain since “the dumpster incident” has not gone away. (Id. at 33).  The employee’s September work injury is a substantial factor contributing to his current chronic back condition. (Id. at 47).

At the request of the employer, Dejan Dordevich, M.D., and Paul Williams, M.D., performed an EME on March 14, 2003.  The EME panel took a history from the employee and the medical records;  in addition, a physical examination was conducted.  In the “impression” section, the panel diagnosed:  

1. Chronic low back pain with degenerative changes at L5-S1, without evidence of radicular irritation.  The claimant’s ongoing back complaints are not related to the 09/09/02incident, but are degenerative in nature.  

2. Marked obesity.

3. Hypertension, cholesterol elevation. 

4. Conditions #2 and #3 are not related to the industrial incident of 09/09/02.  

In the “Summary and Discussion” section, the panel opined:  

In summary, Mr. Lindgren is a 56-year-old man who was evaluated for ongoing complaints with his low back.  Mr. Lindgren filed an industrial claim on 11/12/02 with respect to his low back, indicating that in retrospect he might have injured his low back on 09/09/02 when he was disposing of some trash bags weighing 20 pounds.  Review of available medical records indicates that Mr. Lindgren has had longstanding problems with his back, dating back to 1983.  It is our opinion that Mr. Lindgren’s current low back complaints are in fact unrelated to any specific industrial incident.  This is a continuation of his pre-existing and ongoing back problems, which medical records indicate date back to 1983.  Evaluation of Mr. Lindgren certainly does not reveal any acute injury to his low back.  He has not evidence of radicular irritation, and he has no evidence on objective MRI studies of any problems with his low back that are acute.  His findings are that of degenerative arthritic changes, which are age related and have nothing to do with his 09/09/02 incident.  His disc changes are purely degenerative in nature.  

It is our opinion that with respect to the 09/09/02 industrial incident, Mr. Lindgren is medically stationary without residuals or impairment of any kind.  It is our opinion that at this point he is at his pre-injury status, as he was prior to the 09/09/02 incident, and that he can return to regular work without limitations.  

In response to questions from the employer, the EME panel responded, in pertinent part, as follows:  

The prognosis for Mr. Lindgren is excellent.  It is our opinion that he has no injury of any kind that one can date to the 09/09/02 incident, and at this time his is the same as he was prior to the 09/09/02 incident.  

. . . 

Mr. Lindgren’s current subjective complaints, in our opinion, represent discomfort secondary to the longstanding degenerative disease – a condition which was present prior to the 09/09/02 incident.  It is our opinion that Mr. Lindgren has no complaints with respect to the 09/09/02 incident.  

. . . 

No.  It is our opinion that Mr. Lindgren has had ongoing back pain that is related to the degenerative process that is present in his low back, and to aging, and that this condition was present and unaffected by the circumstances of 09/09/02.  It is our opinion that his continued medical treatment for a preexisting condition, and has nothing to do with the 09/09/02 industrial incident.  

. . . 

Mr. Lindgren, in our opinion, has no need for further medical care.  Specifically it is our opinion that he needs no further treatment for the 09/09/02 incident.  If he receives care in the future for discomfort in his lower back, this would be for the pre-existing condition.  

. . . 

It is our opinion that Mr. Lindgren is medically stationary, and ho impairment of any kind is present with respect to the 09/09/02 industrial incident.  [The employee can return to his pre-injury occupation].  

In his September 16, 2005 deposition, Dr. Williams testified consistent with his March 14, 2003 EME panel report.  Dr. Williams testified that he was board certified in neurosurgery, but since 1998, due to a health problem, he limits his practice to independent medical evaluations. (Dr. Williams dep. at 14).  He also opined that the employee’s work in general would have aggravated his preexisting condition to cause his 2002 back condition or impairment.  (Id. at 13).  Dr. Williams testified that he and Dr. Dordevich found no indications of an acute, permanent change to the employee’s degenerative back condition on their examination of the employee and in his opinion, the work for the employer would only have been a temporary alteration of his preexisting degenerative condition. (Id. at 27).   

In his September 16, 2005 deposition, Dr. Dordevich testified consistent with his March 14, 2003 EME panel report.  Dr. Dordevich testified that less than half his practice is devoted to independent evaluations, and he is board certified in internal medicine, not orthopedics. (Dr. Dordevich dep. at 11, 17).  He opined that the employee and his medical record show a classical, clinical presentation of degenerative disc changes.  (Id. at 9).  Dr. Dordevich opined that, in his opinion, heavy physical labor does not aggravate or accelerate degenerative disc disease.  (Id. at 10).  He testified that his sensory testing of the employee showed no indication of radiculopathy. (Id. at 14).  “[T]his man has no evidence of acute injury.  He has no imaging or radiological studies to suggest an acute injury.  He has a very solid explanation as to his ongoing complaints and a ver solid diagnosis in terms of degenerative disc disease.”  (Id. at 16).  

As mentioned above, Douglas Smith, M.D., performed an SIME on July  22, 2004 (August 13, 2004 report), based on the disputes between the employee’s and the employer’s physician.   After the August 13, 2004 report was issued, the employee asked Dr. Smith additional questions and provided additional medical records.  Dr. Smith did not respond.  On May 25, 2005 the employee filed a petition seeking a new SIME based on Dr. Smith’s failure to respond to the employee’s three letters seeking clarification.  The employee asserts that Dr. Smith’s report should be stricken or given little to no weight, based on his non-cooperation.  In his August 13, 2004 report, Dr. Smith diagnosed:

1. Chronic low back pain, onset 1982.

a. Multilevel degenerative disc disease (x-rays 1/8/96, 10/25/02, 6/24/04;  MRI – 10/25/02, 3/7/03, 6/22/04).

b. Possible chronic pain component (pain drawing 7/22/04).

2. Probable peripheral neuropathy (electrodiagnostic studies – 10/25/02, 3/7/03).  

In his August 13, 2004 report, Dr. Smith opined, in pertinent part, as follows:   

In summary then, I am not convinced that there was a significant incident in September of 2002, but there certainly was a significant problem in the month to six weeks preceding that date and there was no indication that that was related to any industrial exposure in the material provided to me.  

. . . 

If there was an incident in September of 2002 it would be my opinion that it most likely caused only a temporary change in the pre-existing condition as the pre-existing condition had been significant as reported in August of 2002.  

. . . 

It would be my opinion that there is no further specific treatment indicated for the alleged industrial exposure.  

. . . 

[Regarding medical stability,] his stability, if there was an accident on September 9, 2002, would have been at most the end of October of 2002. 

. . . 

In general it would be my opinion that there is not any ratable impairment relative to September of 2002.  If there was an accident on that date there is no evidence that it significantly changed his overall condition based on information available to me.  

The parties agree that the issues before the Board depend upon the preponderance of the evidence the Board relies upon.  The employee argues that the Board should discount the opinions of Drs. Williams and Dordevich, “who are experts in everything.”  The employee argues that Dr. Smith’s opinion is not comprehensive or reliable and he refused to address the employee’s and the Board’s additional requests for clarification.  The employee urges the Board to rely heavily on the opinion of Dr. Payton, deferred to by the employee’s treating physician, Dr. Cooper, that the employee work was the substantial factor is causing his current back complaints.  The employee asserts that the employee was relatively complaint free regarding his back for approximately six and one half years prior to his work injury.  The employer argues that the employee has had back complaints consistently since 1983, and the current complaints are of an age related degenerative process.  The employer asserts that Dr. Smith’s opinion is valuable and accurately evaluates the degenerative nature of the employee’s condition.  Further, the employer asserts, that when pushed, Dr. Payton testified that the employee would have been medically stable in September of 2004.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

The parties agree that the employee has attached the presumption and the employer has rebutted the presumption that the employee’s back condition is related to his work for the employer.  Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 2002 work or work injury is the cause of his current need for medical treatment and timeloss.  We conclude he has.

We give less weight to Dr. Dordevich’s opinion that the employee’s back condition is not work related and solely attributable his preexisting degenerative process.  We find Dr. Dordevich is board certified in internal medicine, not orthopedics.  AS 23.30.122.  Likewise, Dr. Williams is board certified in Neurosurgery, not orthopedics.  We find this case involves primarily an orthopedic condition, the employee’s complaints of back pain, as objectified by the x-ray and MRI records.  

We give more weight to the employee’s treating physician, Dr. Paton, an orthopedic specialist, whom the employee’s primary physician, Dr. Cooper, defers to.  Dr. Paton, on referral from Dr. Cooper, treats him on a consistent and regular basis, and relates the employee’s back condition to his work and work injury in 2002.   This opinion is corroborated by the lay testimony provided:  the employee testified that prior flareups have been transient, lasting only a few days (other than in 1983).  The employee testified that his pain has been consistent since his injury of September 9, 2002, throwing garbage into an industrial dumpster.  This is corroborated by his co-workers and his ex-wife.  

We give little to no weight to our SIME physician since he blatantly disregarded requests from the employee and the Board to clarify his opinion or answer questions.  We find no need for a second SIME as the only orthopedist has opined that the condition is work-related and compensable.  

We conclude the industrial exposure of the employee’s back condition is work-related and compensable.  The employer is liable for continuing medical treatment and timeloss benefits for the work related condition.  We find, based on the employee’s testimony and Dr. Paton’s reports and testimony, that the employee is not yet medically stable, and is entitled to temporary disability benefits, adjusted with the Social Security offset. 

Regarding interest, our regulation at 8 AAC 45.142 requires the payment of interest at the statutory rate, as provided at AS 45.45.010, from the date at which each installment of compensation is due. See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984). The Alaska Supreme Court interprets the requirement for interest payments very broadly. "Interest awards are a way to recognize the time value of money, and they give 'a necessary incentive to employers to release ... money due." Childs 860 P.2d at 1191 (Alaska 1993), quoting Moretz v. O'Neill Investigations, 783 P.2d 764, 766 (Alaska 1989).  The employer shall pay the employee interest under the Act.

The employee also seeks an award of attorney’s fees associated with her successful claim for medical benefits.  AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

We find the employer controverted and otherwise resisted paying the employee medical and timeloss benefits associated with his back condition.  As the employee has prevailed, we conclude we may award attorney's fees under subsection .145(b). We also conclude that an award of reasonable fees is appropriate in this case.  

Payment of attorney’s fees in the Workers' Compensation forum is contingent upon the employee prevailing upon issues presented to the Board.  Mr. Jensen seeks attorney’s fees at the rate of $265.00 and $285.00 per hour.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  In light of Mr. Jensen’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $250.00 per hour to be a reasonable hourly rate for Mr. Jensen in this case.  We find the issues were not extraordinary or novel, and the employee enjoyed favorable medical evidence.  True, several depositions were necessary, but as the parties agreed that the case boiled down to a preponderance argument, and the hearing only required slightly more than two hours.  (See also, Petit v.United Parcel Service, AWCB Decision No. 05-0131 (May 16, 2005)).  

The affidavits reflect total billing hours at 79.50.  We find these hours to be reasonable, and not objected to by the employer.  We will award a total of $19,875.00 in attorney’s fees (79.50 X 250.00/ hr = $20,075.00).  We find the majority of the other claimed costs to be reasonable and necessary and awardable under 8 AAC 45.180, with exceptions.  First, the employee offered no explanation why the “Messenger” was needed;  that $155.00 cost is deducted.  Second, 8 AAC 45.180(f)(15) only allows duplication copy costs at .10 per page;  a total of 246.00 was charged at .25 per page.
  We will deduct  $147.60 for overcharged copies  (246.00 / .25 = 984 copies X .15 = 147.60).  The Board has consistently found that charges for “Fax” are general office overhead;  the $24.00 “Fax” charges shall be deducted.  We find the allowable costs total $8,427.26    (105 X 69.40 = 7,287 + 1,466.86 – 326.60 =  8,427.26) We find the employer shall pay a total of $28,302.26 for attorney’s fees and costs.


ORDER
1. The employee’s back condition is work-related and compensable.  

2. The employer shall pay medical benefits associated with his treatment.  

3. The employee shall pay the employee temporary total disability benefits from date of controversion, continuing, less Social Security offset.  

4. The employer shall pay the employee statutory interest.  

5. The employer shall pay the employee’s reasonable attorney’s fees and costs totaling $28,302.26. 

Dated at Anchorage, Alaska on December 9, 2005.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






            Designated Chairman







____________________________                                






Patricia Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES L. LINDGREN employee / applicant; v. PEAK OILFIELD SERVICE COMPANY, employer; LIBERTY MUTUAL FIRE INS. CO., insurer / defendants; Case No. 200220655; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 9, 2005.

                             

 _________________________________

      




                                 Carole Quam, Clerk

�








� The employee also has claims for permanent partial impairment PPI benefits and a request for an eligibility evaluation which are not ripe for hearing as no PPI rating has been completed.  


� There are several “. . .” where the employee’s handwritten note was cut off or illegible.  


� If we awarded copy costs at .25 in Petit v. UPS (Petit II), it was an oversight.  (See, Petit v. UPS, AWCB Decision No. 05-0036 (February 3, 2005) (Petit I), at 19).  
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