JOAN M. O'LONE  v. FAIRBANKS MEMORIAL HOSPITAL

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                           Juneau, Alaska 99802-5512

	JOAN M. O'LONE, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

FAIRBANKS MEMORIAL HOSPITAL,

                                                  Employer,

                                                   and 

SENTRY INSURANCE MUTUAL CO.,

                                                  Insurer,

                                                     Defendants.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200313605
        AWCB Decision No.  05-0335

        Filed with AWCB Fairbanks, Alaska

        on December 20, 2005


We heard the employee's claim for medical benefits, attorney fees, and legal costs in Fairbanks, Alaska, on November 16, 2005.  Attorney Chancy Croft represented the employee.  Attorney Zane Wilson represented the employer and insurer (“employer”).  We heard this claim with a two-member panel of the Alaska Workers’ Compensation Board, a quorum under AS 23.30.005(f).  We kept the record open to receive a deposition of Thomas Gritzka, M.D., and closing briefs.  We closed the record when we next met, December 8, 2005. 

ISSUES

(1) 
Is the employee entitled to medical benefits for a spinal cord stimulator, under AS 23.30.095(a)?

(2)  
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

The employee injured her back subduing a patient who was struggling while coming out from under anesthesia on August 6, 2003.
  At the time, the employee was working for the employer as an operating nurse.  The employee was immediately examined by orthopedic surgeon George Vrablik, M.D., who admitted her to the hospital for an MRI
 scan and conservative care, including physical therapy and an epidural injection by Charles Stinson, M.D.
  Dr. Vrablik diagnosed an acute lumbosacral strain superimposed on pre-existing back pathology from two lumbar surgeries.
  He noted the MRI showed postoperative changes on the left at L5-S1, but with no evidence of recurrent disc herniation.
  

Dr. Stinson prescribed Duragesic patches for the employee on August 25th, 2003.
  On September 9, 2003, Dr. Stinson performed a right L5-S1 transforaminal epidural steroid injection,
 and on September 22, 2003, he diagnosed facet arthropathy.
  The employee attempted to return to work on October 21, 2003, but suffered ongoing pain, and Dr. Vrablik restricted her to six hours of work per day.
   

Dr. Stinson performed a right L4, L5-S1 and medial branch radiofrequency rhizotomy on November 4, 2003.
  Dr. Stinson restricted the employee from work following this procedure.
  On December 1, 2003 Dr. Stinson noted the employee had developed radicular pain into the right lower extremity.
  He administered a right S1 transforaminal epidural steroid injection on December 2, 2003.
  

The employer completed a Report of Occupational Injury or Illness,
 accepted liability for the employee's back injury, and provided temporary total disability (“TTD”) benefits and medical benefits.
 The employee continues to receive conservative treatment with Dr. Stinson and Dr. Vrablik. 

On February 3, 2004, Dr. Vrablik released the employee to attempt to return to work.
  On February 16, 2004 and March 16, 2004, Dr. Stinson discussed the possibility of implanting a spinal cord stimulator with the employee,
 and on April 12, 2004 employee attended a patient education session concerning spinal cord stimulators with Karen Ray, R.N.
  On April 27, 2004 Dr. Vrablik restricted the employees to working three days per week, no more than eight hours per day.

At the employer’s request, Patrick Radecki, M.D., evaluated the employee on May 1, 2004.
  In his report, Dr. Radecki indicated the employee suffered a work-related lumbar strain during her 2003 work injury, exacerbating her pre-existing condition.
  He indicated the 2003 work incident produced no new objective injury.
  Dr. Radecki felt the employee’s positive response to the various forms of treatment reflected a placebo effect.
  Dr. Radecki felt the employee was medically stable and needed no additional treatment.
  He felt that she suffered no more than a 12 percent permanent partial impairment (“PPI”) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment,5th Ed. (“AMA Guides”), based on back surgeries performed before her 2003 injury.
  Dr. Radecki indicated the employee could be able to return to work in multiple jobs in the field of nursing. 
  Based on Dr. Radecki's report, the employer filed a Controversion Notice on June 3, 2004, denying all benefits.

On May 11, 2004, Dr. Vrablik indicated the employee continued to be restricted to three days of work per week.
  He indicated the trial of the spinal cord stimulator had been put on hold.
  On June 22, 2004, Dr. Vrablik reported that the employee's current condition resulted from the August 6, 2003 injury, not just the injury of 1992.
  He recommended that the employee get a spinal cord stimulator, as recommended by Dr. Stinson.
  In a letter on July 19, 2004, Dr. Vrablik indicated he had treated the employee for the 1992 industrial back injury.
  He indicated the August 6, 2003 injury caused localized disruption of the scar tissue and fibrosis from earlier surgeries.  He indicated the employee's August 6, 2003 injury produced new, right-sided symptoms, and resulted in restrictions in motion and work.
  Dr. Vrablik did not believe that surgical intervention would be helpful.  He recommended a trial spinal cord stimulator to attempt to control the pain symptoms.

The employee had previously injured her back lifting a patient while working as a nurse for this employer on December 28, 1992.
  At the time of the 1992 injury, the employer had been insured by Wausau insurance company.
  The employer and Wausau had accepted liability for this earlier injury, and provided medical benefits for laminectomy and disc excision back surgeries at L-5 S-1 on January 21, 1993
 and April 22, 1993.
  After the employee’s surgeries, she returned to her work as a nurse for the employer.
  The employee's claims concerning the 1992 injury were resolved in a compromise and release (“C&R”) agreement, approved by us on May 11, 1995.
  The C&R left open Wausau's liability for medical benefits related to the 1992 injury.
 

At the employer’s request, Donald Schroeder, M.D., evaluated the employee on December 11, 2004.  In his report, Dr. Schroeder indicated the employee’s medical records reflected several complaints about right sided pain before the August 6, 2003 injury.
  Because he saw no fibrosis on the right side of L5-S1 in her MRI scans, and because there had been no surgical exploration of the right side, Dr. Schroeder did not believe any fibrosis existed on that side.
  He diagnosed degenerative disc disease at L4-L5 and L5-S1.
  He recommended against any invasive procedure, including a spinal cord stimulator, until the source of the employee's pain was definitively identified.
  He recommended the employee be evaluated in a comprehensive pain management program.

At the employer’s request, Dr. Radecki reviewed additional medical records concerning the employee on December 20, 2004.  In his report, Dr. Radecki criticized the opinions of Drs. Vrablik and Stinson, and defended his May 1, 2004 report.
  He agreed with Dr. Schroeder that there should be no fibrosis on the right side of L5-S1 from the earlier surgeries.

At our request, orthopedic surgeon Thomas Gritzka, M.D., evaluated the employee on February 24, 2005.
  In his report, Dr. Gritzka found that the employee’s right buttock pain and right lower extremity pain result from her August 6, 2003 injury.
  Dr. Gritzka believed the employee’s symptoms were consistent with a right sacroiliac joint derangement.
  He indicated the employee is not medically stable, and should undergo osteopathic manual therapy or physical therapy related to sacroiliac joint mobilization before embarking on invasive procedures.
 He felt that an evaluation at the Virginia Mason Pain Clinic, as Recommended by Dr. Schroeder, would be useful.
  He felt that the spinal cord stimulator device is still undergoing development, and may be premature to use in the employee's case.

In response to the recommendation of Dr. Gritzka, Dr. Stinson administered a diagnostic right sacroiliac joint injection on July 7, 2005.
  Dr. Stinson reported that the sacroiliac joint injection did not significantly improve the employee’s right lumbosacral or right lower extremity pain. 
  Dr. Stinson again recommended a trial spinal report stimulator.
  In response to this report, Dr. Gritzka indicated that would be reasonable for the employee to proceed with a trial spinal cord stimulator, if she is fully aware that the device is still undergoing research and development.

The employee filed, and amended, several Workers’ Compensation Claims.  In a prehearing conference on May 24, 2005, Board Designee Sandra Stuller identified the employee’s claims as: temporary partial disability (“TPD”) benefits, PPI benefits, medical benefits, penalties, interest, attorney fees, and legal costs.
  A hearing was set on the employee’s claims for September 22, 2005.
 

A trial spinal cord stimulator was temporarily implanted in the employee on September 13, 2005.

 On September 14, 2005, Dr. Stinson assessed the stimulator to be providing “excellent paresthesia coverage over her right lower extremity and … adequate back coverage as well.”
  On September 18, 2005, Dr. Stinson reported spinal cord stimulator trial resulted in a significant reduction in the employee’s pain, a significant increase in her activities, and a significant decrease in her pain medication.
  He recommended implantation of a permanent spinal cord stimulator at the T8-9 level.

On September 9, 2005, the parties filed a Stipulation to Postpone Hearing of September 22, 2005, asserting the employer accepted the costs for the implantation of the trial spinal cord stimulator and related time loss and other benefits.
  The parties stipulated to a continuance of that hearing to allow treatment to be completed.
  The parties requested that the hearing be rescheduled if any disputes persisted after the treatment.
  In a letter dated September 12, 2005, Board Designee Stuller notified the parties that the hearing would be continued by the Board. 

In a prehearing conference on October 24, 2005, the employee indicated she wished to proceed with the implantation of a permanent spinal report stimulator.
  Board Designee Stuller set the employee’s claim for hearing on November 16, 2005.
  At the hearing on November 16, 2005, the parties agreed the issues at hearing were the employee's claim for a permanent spinal cord stimulator, whether the employee's current back and leg symptoms arose from her August 6, 2003 injury, and the employee's claim for attorney fees and legal costs.

At the hearing on November 16, 2005, Dr. Radecki testified the MRI’s taken after the employee’s 2003 injury showed no significant difference from those taken earlier.  He testified he believed the August 2003 injury was only a temporary aggravation of her symptoms, and caused no specific permanent injury.  He testified she could not have significantly injured her back by leaning forward, but would have needed to hyperflex her back in the other direction.  He testified he believes the employee’s ongoing symptoms are unrelated to her August 6, 2003 injury.  He testified Dr. Vrablik is wrong in his opinion that fibrosis tissue could have been damaged in the 2003 injury, because such damage did not show on the MRI.  Dr. Radecki testified that it is more likely that her current back symptoms have been produced by muscle strain from coughing and vomiting during a viral infection noted in the employee's medical records during October 2003.
  He testified that some of the employee's symptoms indicated a psychogenic component.  He testified the spinal cord stimulator was not reasonable or necessary treatment related to the employee’s in August 6, 2003 incident.

At the hearing, Dr. Vrablik testified that he has worked with the employee in a professional capacity, as well as served as her treating physician.  He testified that, over the years, he frequently worked in the operating room with the employee during surgery.  He testified he regards her as a good surgical nurse.  

Dr. Vrablik testified the employee suffered from a “failed back syndrome” following her injury on August 6, 2003.  He testified the symptoms for which he treated the employee before 2003 recurred a number of times, but subsequently resolved.  He testified the employee has facet arthropathy, which pre-existed her 2003 injury.  He testified she suffered a change in her symptoms from the 2003 injury, and testified that she never recovered from the symptoms related to her injury of August 2003.  The even though the MRI did not show clear evidence of fibrosis, he believes epidural fibrosis tissue tore in the August 2003 injury, aggravating the nerves.  He testified it was not likely that the employee’s coughing and vomiting in October 2003 caused her current symptoms.  He testified the treatment that had been recommended for the employee was reasonable and necessary.  Additionally, Dr. Vrablik’s deposition had been taken by the employer on July 27, 2005.  Dr. Vrablik testified in his deposition consistent to his hearing testimony.

At the hearing, Dr. Stinson testified he began treating the employee for her back pain in 2002.  He testified he did not treat the employee for right leg radiculopathy until after the August 2003 injury.  He testified he treated the employee through a wide variety of modalities which provided temporary relief, including narcotics, but had exhausted most of the options.  He testified it is common for an acute viral illness to worsen back pains.  He testified the employee’s facet arthropathy pre-existed her 2003 injury, and may have been aggravated by that injury.  He testified that the trial spinal cord stimulator had been very successful, and the employee had been able to taper off her pain medications.  He believes that if the permanent stimulator is as successful as the temporary one, the employee will be able to return to her normal work.  Dr. Stinson testified he believed that the employee’s injury in attempting to restrain the patient on August 6, 2003 had ruptured scar tissue or irritated her nerves.  He testified he believes that her 2003 injury is a substantial factor in her current, disabling condition.

At the hearing on November 16, 2005, the employee testified in that she began working for the employer as a “scrub" surgical nurse in August 1988, and has worked for the employer since that date, at least intermittently. She testified that symptoms from her 1992 injury persisted after her surgeries, but the symptoms were primarily left-sided and always resolved, and she suffered little time loss after her surgeries until her injury in 2003. 

The employee testified that on August 6, 2003, she was attempting to restrain a patient who was coming out from under anesthesia, and was struggling violently.  She testified she threw her torso over the patient’s legs and, during in the struggle, felt a pop in her back and paralyzing pain.  She testified she was initially unable to get up, and Dr. Vrablik was called to examine her.  Dr. Vrablik immediately admitted her to the hospital. The employee testified the pain from that incident has never left her, and that she has not been able to return to her work as a scrub nurse.  She testified she has been able to return only part-time in the capacity of a charge nurse.  

The employee testified that she had been extremely active physically before her injury on August 6, 2003, regularly skiing, golfing, canoeing, camping, and participating and other outdoor sports.  She testified she has been unable to engage in any of activities since her 2003 injury.  She testified the symptoms from that injury significantly impact her ability to perform normal daily activities.  The employee testified the trial spinal cord stimulator effectively eliminated the pain from her injury, allowing her to resume normal activities on temporary basis.  Employee testified she strongly desires to be able to return to full-time work in her career as a scrub surgical nurse, and believes that the stimulator will enable her to do that.  She testified that spinal cord stimulators are medically accepted treatment, and are regularly used in the employer’s hospital facility.

Additionally, the employer had taken the employee’s deposition on September 6, 2005.  The employee testified in her deposition consistent to her hearing testimony.

At the conclusion of the hearing on November 16, 2005, the parties requested that we keep the record open to receive the transcribed deposition of Dr. Gritzka, a supplemental affidavit of attorney fees, and post-hearing briefs.  We granted this request, and closed the record when we next met after the various filings, December 8, 2005.

The employee filed affidavits of attorney fees and legal costs itemizing 1.6 hours of attorney time at $250.00 per hour, 89.8 hours of attorney time at $300.00 per hour, 61.75 hours of paralegal assistant costs at $100.00 per hour, and a total of $1,456.99 in other legal costs.
  The affidavits total $33,515.00 in attorney fees, $6,175.00 in paralegal assistant costs.

Dr. Gritzka’s deposition was taken by the employer on November 15, 2005, and filed on December 2, 2005.  In his deposition, Dr. Gritzka testified the employee had described the August 6, 2003 injury as a dramatic incident, in which the patient flailed violently.
 He testified this could have been a mechanism of injury producing the current symptoms, if the employee accurately reported the events.
  He believes she is suffering a continuation of back problems she has had for 20 [sic] years.
  However, the injury of 2003 produced severe and persistent symptom, resulting in significant work time loss.
  He testified the 2003 injury, as reported by the employee, was a substantial factor in her current condition.
  He testified the employee is not yet medically stable.
  

Dr. Gritzka testified that spinal stimulator devices have not been fully studied, or established as evidence based medicine, as yet.
  Nevertheless, he indicated the employee may prove to be a candidate for a spinal cord stimulator.
  He testified that, considering her medical history, it would be reasonable to have a trial stimulator implant.
  When Dr. Gritzka was informed by the employee's attorney the trial stimulator had been successful, Dr. Gritzka agreed that a permanent spinal cord stimulator would be reasonable.

At the hearing, and in her briefs, the employee asserted she suffered a work-related injury while attempting to physically subdue a struggling patient, which produced severe, persisting symptoms and substantially disabled her from work in her profession.  She asserted she had recovered from her 1992 injury to the degree that she suffered virtually no work disability from the condition.  She argued the overwhelming evidence in the record indicated that the 2003 injury was a substantial factor in her present symptoms, and her partial disability.  She argued the opinions of Dr. Gritzka, Stinson, and Vrablik show that a spinal cord stimulator is reasonable and necessary treatment to control the pain to the degree that she can overcome her vocational disability. She argued the spinal cord stimulator is a medically accepted treatment.  She argued that the trial stimulator was successful, and demonstrated the efficacy of the treatment.  She argued that under the Alaska Supreme Court decision in Weidner & Associates v. Hibdon,
 specific medical treatment recommended by her treating physician and sought within two years of her injury is compensable, as a matter of law, unless the employer can show such care is unreasonable, unnecessary and outside the scope of accepted medical practice.   She requested that we award her the claimed treatment, together with her itemized attorney fees and costs. 

At the hearing, and in its briefs, the employer asserted Dr. Stinson’s medical records and testimony are inconsistent, and that Dr. Vrablik is too close to the employee to exercise sound judgment.
  The employer asserted Dr. Gritzka misdiagnosed the employee’s condition as a sacroiliac injury, and does not support the use of a spinal cord stimulator by the employee at this time. The employer argued the employee’s failed back condition is the result of disc herniation in her 1992 injury.
  The employer argued that the employee’s August 6, 2003 injury was no more than a temporary exacerbation of her pre-existing condition, and that the medical records clearly show that this exacerbation resolved within a few months.  It argued Dr. Radecki’s analysis showed that symptoms after October 2003 were produced by her acute viral illness, not the August 2003 exacerbation.  It also argued that, even if the August 6, 2003 injury is still compensable, a spinal cord stimulator is expensive, unproven technology and not reasonable or necessary treatment.  It requested that we dismiss the employee’s claim for the treatment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I.
MEDICAL BENEFITS 

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
 

In the instant case, we find the testimony and medical reports of Drs. Vrablik, Stinson, and Gritzka all indicate the employee’s August 6, 2003 work injury is a substantial factor in her current symptoms, and that those symptoms are impeding the employee’s ability to work full-time.  We also find the testimony and reports of these three physicians indicate that a spinal cord stimulator is an appropriate treatment for the employee’s condition.  We find these medical records and opinions are sufficient evidence to raise the presumption of the compensability for the employee’s claims of the work-relatedness of her present symptoms, and to raise the presumption of compensability for her specific claimed treatment.   

For the question of the work-relatedness of the employee’s condition, there are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Based on our review of the record, we find Dr. Schroeder does not speak very definitively concerning the possible work-relatedness of her symptoms.  However, Dr. Radecki indicated he believed medical records showed that the employee’s symptoms from the August 2003 injury resolved quickly.  Dr. Radecki found, in his opinion, that the coughing and nausea from the employee’s acute viral infection in October 2003 was more likely the cause of her current symptoms.  We find that Dr. Radecki’s opinions, when viewed in isolation, are substantial evidence showing another cause supplanting the work-related symptoms.  We conclude his opinion is substantial evidence rebutting the presumption that the employee’s symptoms are related to her work injury of August 2003, and compensable.

Generally, once substantial evidence shows the condition does not result in any additional work-related disability or need for medical treatment, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  We have reviewed the entire medical and hearing record.  We find the employee credible in her recitation of the facts in her case.  We find the overwhelming preponderance of the evidence in the available record, especially the medical records and opinions of Drs. Gritzka, Vrablik, and Stinson indicate that the employee’s work injury of August 6, 2005 is a substantial cause of the employee’s current symptoms and resulting disability.  We conclude that her condition is work-related and compensable.

As noted above, once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician and sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

In the instant case, the employee’s physicians, Drs. Vrablik and Stinson, both strongly recommend permanent spinal cord stimulator for the employee.  We find the medical benefits claimed by the employee, and controverted by the employer, were recommended by these physicians within the two-year time limit of Hibdon.  The record is clear that Drs. Radecki and Schroeder recommended against this treatment.  Nevertheless, in our review of the record of this case, we cannot find medical evidence to show that the medical treatment recommended is not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to medical benefits for her back condition, as recommended by her treating physicians pursuant to AS 23.30.095(a) and the Court’s ruling in Hibdon.
  We will award medical benefits for a permanent spinal cord stimulator, as claimed by the employee. 

II.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the medical benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We have awarded the employee the claimed benefits.  We also note the employer stipulated to the payment of other claimed benefits on the eve of the scheduled hearing in September 2005.    Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case. The employee filed affidavits of attorney fees and legal costs, itemizing a total of 1.6 hours of attorney time at $250.00 per hour, 89.8 hours of attorney time at $300.00 per hour, 61.75 hours of paralegal assistant costs at $100.00 per hour, and a total of $1,456.99 in other legal costs.  The affidavits total $33,515.00 in attorney fees, $6,175.00 in paralegal assistant costs. 

We note we have found the claimed hourly rate of $300.00 reasonable for the employee’s counsel in other, recent cases,
 based on his expertise and years of experience.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, we find the total claimed fees and costs are reasonable for the successful prosecution of this claim.
  We will award these fees and costs under AS 3.30.145(b). 

ORDER

1.
The employer shall provide the employee medical benefits for a permanent spinal cord stimulator, in accord with the terms of this decision and order, under AS 23.30.095(a).

2.
 The employer shall pay the employee $33,515.00 in attorney fees, $6,175.00 in paralegal assistant costs, and $1,456.94 in other legal costs, under AS 23.30.145(b).  

Dated at Fairbanks, Alaska this       day of December, 2005.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                  






Chris N. Johansen,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOAN M. O'LONE employee / applicant v. FAIRBANKS MEMORIAL HOSPITAL, employer; SENTRY INSURANCE MUTUAL CO, insurer / defendants; Case No. 200313605; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 20, 2005.

      







William Walters, Hearing Officer
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� Discharge Summary, to say that believe that believes that her believe that April 25, 1993.


� Compromise and Release Agreement, May 6, 1995.


� Id.


� Id.


� Dr. Schroeder EME report, May 1, 2004.


� Id.


� Id.


� Id.


� Id.


� Dr. Radecki EME report, December 20, 2004.


� Id.


� A second independent medical evaluation (“SIME”), under AS 23.30.095(k).


� Dr. Gritzka SIME report, April 7, 2005.


� Id.


� Id.


� Id.


� Id.


� Dr. Stinson medical report, July 7, 2005.


� Id.


� Id.


� Dr. Gritzka letter to attorney Croft, dated August 25, 2005.


� Prehearing Conference Summary, May 24, 2005.


� Id.


� Dr. Stinson medical report, September 14, 2005. 


� Id.


� Dr. Stinson medical report, September 18, 2005.  


� Id.


� Stipulation to Postpone Hearing of September 22, 2005, signed September 9, 2005.


� Id.


� Id.


� Prehearing Conference Summary, October 24, 2005.


� Id.


� Dr. Stinson medical report, October 6, 2003 reads, in part:  “Ms. O’lone returns to Advanced Pain Centers of Alaska for re-evaluation.  She has returned to working in a non-direct patient care status.  Unfortunately, she is also acutely ill with a viral syndrome and has had contracted nausea, vomiting, and coughing lately.  She is not returning to work while she is currently this symptomatic.  This has also led to an increase in her lower lumbar discomfort, although she still rates this has only a 4 out of 10. . . .”


� Affidavit of Fees, dated November 9, 2005, and Supplemental Affidavit of Fees, dated December 1, 2005.


� Dr. Gritzka dep. 46.


� Id. at 49.


� Id. at 59-60.


� Id. at 75-78.


� Id. at 78.


� Id. at 69.


� Id. at 66.


� Id. at 69.


� Id. at 72.


� Id. at 74.


� 989 P.2d at 731,


� The employer asserts Dr. Vrablik gave the employee a $233.00 “Christmas gift” in reduction of medical bills, showing Dr. Vrablik is not impartial.  In the hearing, Dr. Vrablik testified this is a professional courtesy reduction applied across the board to all hospital staff, to the best of his knowledge, but that his wife is the one who actually handles the billing, and he has no direct knowledge concerning the reduction.  We do not see sufficient evidence to render this specific assertion significant.  


� The record reflects the employer has not petitioned to join Wausau as a party in this claim. 


� 914 P.2d at 1279.  


� Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d at 871.


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� 818 P.2. 661, 665 (Alaska 1991).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Id. at 869.  


� Wolfer, 693 P.2d at 870.   


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� We additionally note that, in the absence of an overwhelming preponderance of the record showing the compensability of the claimed condition under the August 6, 2003 work injury, we would have been compelled to order the joinder of Wausau, in accord with 8 AAC 45.040(d) and the Last Injurious Exposure rule of Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).   


�Smallwood, 623 P.2d at 316; DeYong, 1 P.3d at 96; Grainger, 805 P.2d at 977.


� 989 P.2d at 731,


� See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


� Hibdon, 989 P.2d at 731.  


� Id.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs 860 P.2d at 1190.


� 718 P.2d 971, 974-975 (Alaska 1986),


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� See, e.g., Irby v. Fairbanks Gold Mining, Inc., AWCB Decision No. 05-0234 September 12, 2005);Paul v. N.S.B., AWCB Decision No. 05-0193 (July 22, 2005); Lozano v. Diamond Roofing and Construction, AWCB Decision No. 05-0131 (May 19, 2005); McKinney v. Cordovsa, DDS., AWCB Decision No. 05-0129 (May 13, 2005).


� Id.
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