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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ED  WITBECK, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

SUPERSTRUCTURES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL 

INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants..

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200119123
        AWCB Decision No.  05-0348

        Filed with AWCB Anchorage, Alaska

        on December  28, 2005


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claims for compensation rate adjustment, noncooperation with the reemployment benefits program and payment for medical expenses associated with a November 14, 2005 medical evaluation in Seattle, at Anchorage, Alaska.  The employee appeared pro se.   Attorney Richard L. Wagg represented the employer and insurer (employer).  The record was held open after the hearing for receipt of social security information and a copy of Dr. Bransford’s report.  These items were received by the Board. The record then closed on November 29, 2005 when the Board next met.


ISSUES
1. Is the employee entitled to reconsideration under AS 44.62.540 or modification under AS 23.30.130 of AWCB Decision No.03-0173?

2. Did the employee fail to cooperate with the reemployment process pursuant to 
AS 23.30.041(1)(n)(A)(D) and (E)?

3. Is the employee entitled to compensation for medical expenses and medical transportation expenses pursuant to AS 23.30.095 associated with travel from Anchorage to Seattle to seek an opinion from Dr. Bransford?


SUMMARY OF THE EVIDENCE

I.  BACKGROUND AND HISTORY

The recitation of facts in this decision is limited to those necessary to determine the issues before the Board.  The employee worked for the employer, Superstructures, as an ironworker.  He was injured on September 28, 2001, when he was lifting iron roof rafters and they fell injuring his right foot and left hand.
 

The employee sought medical care at the Central Peninsula General Hospital on September 29, 2001.
  An x-ray showed no evidence of bony fracture.
  The impression was acute contusion, dorsum of right foot with a minor contusion to left hand.

On October 1, 2001, the employee saw Lavern Davidhizer, D.O., for his foot injury.
  At the same time, he explained that when the truss fell on his foot, he bent over to remove it.  He did not notice back pain at the time, but the next day he had some back pain and then more the following day.  Lumbar x-rays showed some narrowing of L5-S1 and some mild degenerative changes.  Dr. Davidhizer diagnosed lumbar disc syndrome and contused foot.  The employee was prescribed Flexeril and Hydrocodone.  Five days later, the employee was seen again by Dr. Davidhizer.  His back and foot pain continued.  Muscle spasm was noted which radiated into the low back, sciatic notch and into the posterior leg.  The diagnosis was lumbar disc syndrome and sprained ankle.  The employee was started on lumbar decompression at L5.
  The employee received treatments for lumbar stabilization between office visits.  The employee next saw Dr. Davidhizer on October 11, 2001.
  He continued to have back pain and lumbar decompression was continued.  The employee again saw Dr. Davidhizer on October 25, 2001.
  After back stabilization treatments, the employee’s back improved, but not a lot.  His right leg pain was pretty much resolved and he still had a little numbness in his left foot.  The employee continued to receive treatment for his lumbar disc syndrome.  On November 1, 2001, the employee was again seen by Dr. Davidhizer.
  The employee continued to be treated with back stabilization.  He noted left foot numbness and low back pain, which was improving.  At the November 13, 2001 Davidhizer visit, the employee’s lumbar disc syndrome was considered to be improving slowly.

On November 19, 2001, the employee’s time loss benefits were controverted by the employer because of lack of documentation as to the employee’s time loss in the doctor’s notes.
    

By letter dated November 24, 2001, Dr. Davidhizer reported to the insurer regarding the employee’s back condition and predicted the employee would not be able to work until the end of the year.

On November 29, 2001, the employee again saw Dr. Davidhizer.
  He complained that his left lateral foot was still numb.  Despite treatment, his back pain was not considered to be changing much at all.  Lumbar decompression treatments were to be continued for one more week but would be stopped if there was no improvement.  At the employee’s December 1, 2001 visit with Dr. Davidhizer, the employee seemed to be only improving slightly.  Lumbar decompression treatments were tapered off and the employee’s medications were changed.

On December 17, 2001, the employee again saw Dr. Davidhizer.  He reported numbness in his toe, and his lateral foot.  Dr. Davidhizer did not believe the lumbar decompression was helpful and these treatments were stopped and myofascial release was started.
 

On December 20, 2001, the employee was again seen by Dr. Davidhizer.
  Dr. Davidhizer diagnosed lumbar disc syndrome, persisting.  He recommended continuation of myofascial release.  

The employee continued to treat with Dr. Davidhizer in 2002.  On January 12, 2002, the employee saw Dr. Davidhizer.
  He still had pain over the left lateral foot but there was no pain in his legs.  The pain over his sacral area had improved.  Dr. Davidhizer felt the lumbar disc syndrome was improving.  He also diagnosed sacral sprain/strain.  In his January 21, 2002 letter to the insurer, Dr. Davidhizer reported that the employee had not been able to work since the injury but he anticipated that the employee would be able to return to light duty in four to six weeks.

On January 25, 2002, the employee was seen at the employer’s request for an employer’s medical evaluation (EME)
 by Clifton Baker, M.D., an orthopedic surgeon.
  He found that the employee had no problems with his left hand or his right foot.  The employee complained of severe hurting discomfort across his lower back  which was aggravated by bending or sitting.  His impression was acute protruded left lumbosacral intervertebral disk which was the result of the September 28, 2001 injury.
  He recommended a MRI and possible lumbosacral hemilaminectomy and disk removal if the diagnosis was confirmed by the MRI.  Dr. Baker felt the employee could return to work after surgery.  He also felt the employee had not reached medical stability.  

On February 7, 2002, the insurer inquired of Dr. Davidhizer as to whether he agreed with Dr. Baker’s report.  Dr. Davidhizer indicated that he did not agree with the Baker report.  Dr. Davidhizer felt the patient was doing much better and if the MRI showed a herniated disc at L5-S1, he would recommend lumbar decompression because it had an 80 percent cure rate.

On February 8, 2002, the employee saw Dr. Davidhizer who reported the employee was doing much better.
  He was still having some pain in the low back and thoracic area but it seemed to be resolving and his strength was improving.  He was to start increasing activity and to continue with myofascial therapy.

On April 5, 2002, the insurer wrote to the reemployment benefits administrator (RBA) indicated that the employee had been advised that he could not return to his job at the time of injury and requested that the employee be referred for an eligibility evaluation.

On April 10, 2002, the employee underwent an MRI
 of the lumbar spine.
  The impressions were:

1. Very mild neural foraminal narrowing bilaterally L3-4, L4-5 and L5-S1.

2. 3.00 MM central, 3.0 MM right and left paracentral interforaminal disc protrusion L5-S1.

3. 2.0 MM central, 3.0 MM right and left paracentral, 3.0 MM right and left interformaminal disc protrusion L4-5.

4. 2.0 MM central right and left paracentral, 3.0 MM right and left interforminal disc protrusion L3-4.

5. Moderate loss of height and mild to moderate decrease in signal secondary tom dessication changes L4-5 and L50S1 with mild loss of height and signal of the L3-4 disc.

6. 6.0 MM anterior disc protrusion L 3-4.

The employee saw Dr. Davidhizer on April 13, 2002.
  Dr. Davidhizer read the MRI and noted some minor disc protrusions which should not give the employee much difficulty.  Dr. Davidhizer diagnosed the employee as having a mild disc protrusion at L3-4.  He recommended continued heat and stretching.

On April 19, 2002, the employee again saw Dr. Davidhizer.
  The employee was referred to Dr. Dittrich in Anchorage.  The employee wanted to make certain that he did not require back surgery.  The employee complained of pain in his back and foot.  Dr. Davidhizer noted the 
6 mm protrusion which might be a factor.  The employee was considered to have a lumbar strain which was resolving.

The employee was seen by J. Paul Dittrich, M.D., on May 1, 2002.
 His diagnosis is degenerative lumbar disc disease with some disc bulging at several levels but no evidence of central or foraminal stenosis or nerve root compression.  Dr. Dittrich opined that physical therapy would be the best chance of giving him some improvement.  Dr. Dittrich reported:


Since he is from Soldotna, I recommended that he get his physical therapy there but he stated that he didn’t think those people were competent and he wanted to come up here to get his therapy.  I again explained to him that I thought it was a waste of his time and money to come up here 3 times a week for a physical therapy treatment.  He became quite irate and grabbed the chart and took his records out of it and stomped out stating that coming here was a waste of time.  He came back a few minutes later somewhat apologetic and said he would like to go to physical therapy.  He was referred to Larry Seethaler Physical Therapy.  In view of the patient’s outbursts, I do not feel that I would like to see this gentleman again.

On May 10, 2002, the RBA wrote to the employee indicating that John Micks, a rehabilitation specialist, had been assigned to perform a vocational evaluation.

Also on May 10, 2002, the employee saw Susan Minogue, LPT, for physical therapy.
  The employee was difficult to treat.  He “wanted to make his own calls on what should be done.”  He would refuse to lie in recommended positions and would position himself.  He would only do exercises he felt were right.  As Ms. Minogue put it, “Whatever I advise, he counters.”  At times the patient would decline exercise altogether.

On May 21, 2002, Mr. Micks wrote to Dr.Dittrich requesting that various job descriptions be reviewed for the employee.  He also requested an opinion regarding the employee’s ability to perform the jobs described. 

Dr. Dittrich wrote to John Micks, a rehabilitation consultant, regarding the employee on May 30, 2002.
  He noted that he does not review job descriptions.  He also stated, “Because of his behavior here, I do not care to see him again.”

Mr. Micks sent a comparable letter to Dr. Dittrich on June 17, 2002.  Dr. Dittrich did not respond.
  Mr. Micks requested a 30 days extension from the RBA to prepare the eligibility evaluation and it was granted.

Again, on June 3, 2002, the employee saw Susan Minogue at Peninsula Physical Therapy.
 He complained about the exercises.  He complained about various pains.  Ms. Minogue stated, “The patient is very adamant about what he will allow us to do.  Does not take directives well.”

On June 7, 2002, the employee saw Dr. Davidhiuzer again.
 His diagnosis was mild lumbar disc syndrome.  The employee indicated that he did not think physical therapy was helping him.  The employee felt he was still having low back pain and not much had changed.  At the employee’s request, D. Davidhizer referred the employee to Dr. Peterson to get another opinion about his ability to return to work.
  Dr. Davidhizer told the employee he would not recommend any type of surgery for his back condition.  He explained that the employee’s MRI does not show symptoms which were severe enough to warrant surgery and if he did have surgery, he might end up worse off after the surgery.

On July 9, 2002, Mr. Micks submitted his eligibility evaluation to the RBA.  Because of inability to obtain a medical response to Mr. Micks’ letter, the rehabilitation specialist was unable to determine whether the employee was eligible for vocational rehabilitation benefits under the Alaska Workers’ Compensation Act.

On July 10, 2002, the employee again saw Dr. Davidhizer.
  The employee continued to complain of pain in his lower back and numbness in his left foot.  The employee continued to complain about a lot of problems.  However, Dr. Davidhizer did not believe his MRI was very “impressive.”  The employee talked about a torn muscle but Dr. Davidhizer could not confirm this problem.  Dr. Davidhizer again opined that the MRI did not reveal any condition that appeared severe enough to warrant a surgical option.  The employee’s pain was located in the left sacroiliac area.  The employee was encouraged to continue with heat and stretching.  He was also advised to return to work, possibly at a sedentary-type job.

On July 25, 2002, the RBA requested that Mr. Micks complete the report and include medical documentation in the form of a physician’s review of job descriptions representing the employee’s 10-year work history. 

On August 3, 2002, the employee again saw Dr. Davidhizer.
  This time it was to review job descriptions.  Dr. Davidhizer did not believe the employee could do any of them.  In a letter dated June 17, 2002, John Micks asked Dr. Davidhizer about several jobs and the employee’s ability to do them.  Dr. Davidhizer opined that the employee could not return to his structural steel worker job at the time of injury.  He also opined that the employee would have a permanent impairment.

On August 8, 2002, Mr. Micks submitted an eligibility evaluation final report.
  Mr. Micks obtained the review of job descriptions by Dr. Davidhizer, which showed that the employee was unable to return to the job he held at the time of injury or any of the jobs he had held in the previous ten years.  The employer would not be able to take the employee back with medical restrictions or limitations because of the nature of the work performed.  Dr. Davidhizer also predicted a permanent impairment.  Mr. Micks found the employee to be eligible for reemployment benefits.

By letter dated August 28, 2002, the RBA found the employee eligible for reemployment benefits.
  By Petition filed September 9, 2002, the insurer sought review of the RBA eligibility determination.
  The petition was withdrawn October 2, 2002.

On August 30, 2002, the employee was seen by Shawn Johnston, M.D., at the request of the insurer.
  He noted as problems the employee’s lower back pain following work-related injury and left lumbosacral radiculopathy.
  Dr. Johnston concluded that the employee’s work injury was a substantial factor in his need for treatment.  Dr. Johnston opined that the employee had not reached medical stability. Dr. Johnston opined that electrodiagnostic (EMG) testing might be helpful to pinpoint the source of the employee’s back pain.  If the EMG testing showed any positive findings, Dr. Johnston suggested a diagnostic and therapeutic epidural injection. The projected date of medical stability related to the type of intervention undertaken. Dr. Johnston anticipated the employee would have a permanent impairment.  Dr. Johnston was doubtful about the need for surgical treatment.  Dr. Johnston deferred making judgments about the employee’s work capabilities until more information was determined about his condition.

On September 3, 2002, the employee was seen by Davis C. Peterson, M.D.
 Dr. Peterson is an orthopedic surgeon. He diagnosed chronic back pain 11 months post lifting injury with left leg radiation suspicious for radiculitis but no overt radiculopathy or tension signs and three level lumbar degenerative changes pre-existing with no acute associated lesions that can be determined, i.e. herniated nucleus pulposus.  He did not consider the employee a reasonable candidate for surgery.  He recommended epidurals and/or selected blocks at root or facet levels to determine the pain generators.  He opined the employee would need ongoing back rehabilitation and vocational rehabilitation.

On September 18, 2002, the employee again saw Dr. Davidhizer.
  The employee complained of greater pain and numbness in his left foot. The diagnosis was lumbar disc syndrome.  The employee sought and received a referral for a second opinion.

On September 23, 2002, the employee was seen by Edward M. Voke, M.D. Dr. Voke is an orthopedic specialist. An x-ray taken of his back showed bilateral spondylolysis at L5.  The diagnosis was degenerative disc disease, lumbar spine and bilateral L5 spondylolysis.  Dr. Voke agreed with Dr. Peterson that surgery was not indicated.  He recommended treatment for chronic pain in a rehabilitation setting.  He recommended a physical capacities evaluation after treatment.  Dr. Voke felt the employee needed to be under the care of a specialist in physical medicine.

On September 25, 2002, the employee again saw Dr. Davidhizer.  The employee expressed concerns about possible paralysis.  Dr. Davidhizer diagnosed pars interarticularis defect bilaterally by history and mild lumbar disc syndrome.  Heat and stretching of his lower back was recommended.  The prospect of surgery was discouraged.  The employee was encouraged to seek retraining in a job which was not so strenuous.

On October 16, 2002, the employee was again seen by Dr. Davidhizer.
  The employee planned to undergo an epidural injection.  Physical therapy and myofascial release were recommended.

On December 10, 2002, the employee underwent a left L5-S1 transforaminal spidural steroid injection.

On January 20, 2003, the employee was again seen by Dr. Davidhizer.
  The employee claimed that after the epidural injection, his right leg was bothering him more.  After 26 days in jail and relative inactivity, his condition was not improved.  He received myofascial release.  The diagnosis was chronic low back pain.

On January 24, 2003, the employee again saw Dr. Davidhizer.
  He again received myofascial release.  The employee’s back was still tender and he complained of back spasms.  He was scheduled to see Dr. Peterson again.

On January 27, 2003, the employee again saw Dr. Davidhizer.
  His low back was unchanged and he complained of pain down his left leg.  The diagnoses included lumbar sprain and lumbar disc syndrome.

On February 13, 2003, the employee was seen again by Dr. Peterson.
  He noted that the epidural injection gave the employee temporary relief, with subsequent buttock and thigh pain.  He also reported episodic back pain.  Dr. Peterson’s assessment was multilevel lumbar degenerative changes with lumbosacral strain superimposed, chronic intermittent low back, buttock and posterior thigh pain, but no overt radiculopathy or myelopathy.  He believed the employee was probably stable and ratable.  Dr. Peterson gave him a 5 percent whole body impairment based on MRI changes and ongoing complaints.  He noted the employee does not have an extruded neucleus pulposus.  He felt the employee needed to be retrained for lighter duty work to avoid repetitive injury and time loss from work due to awkward lift, twist and bending and stooping.  Dr. Peterson wrote to the employee on February 25, 2003 and again confirmed the rating.

On February 14, 2003, the employee again saw Dr. Davidhizer.
  The employee still complained about pain in his back.  He felt his foot had gotten better.  Dr. Davidhizer noted that the employee had seen several orthopedic surgeons who all told him he was not a surgical candidate.  The employee expressed concern about his lack of educational background and the inability to do heavy work anymore.  The employee was suffering from spasms in his low back.  The employee was to start with back strengthening exercises and to continue with mysfascial release but more sparingly than in the past.

By letter dated February 18, 2003, the insurer advised the employee that his benefits would be terminated if he did not select a rehabilitation counselor by March 7, 2003.

On February 28, 2003, the employee wrote to the RBA indicating that he was asking for a hearing because he could not read or write, was in pain, was requesting legal counsel and that he was not able to attend classes at this time.

On March 8, 2003, the employee filed a workers’ compensation claim based on the September 28, 2001 injury and claiming injury to his back, left hand and right foot and testicles.

On March 17, 2003, the employee was again seen by Dr. Davidhizer.
  The employee reported difficulty sitting and pain in his right leg, left leg and back.  They employee was to continue with heat and stretching.

On March 27, 2003, the employee again saw Dr. Davidhizer.
  The employee reported continued low back pain and right leg pain after his epidural injection.  Dr. Davidhizer noted pain spasms in the low back and also neck discomfort.  The back diagnosis was lumbar strain/sprain with possible radicular component.  The patient was to continue with his back strengthening exercises and myofascial release.

On April 1, 2003, the employee submitted a reemployment benefits selection form designating Jon Deisher as his rehabilitation specialist.
  On April 3, 2003, the insurer forwarded a refusal of rehabilitation specialist, refusing Job Deisher, to the Board.

On April 10, 2003, the employee again saw Dr. Davidhizer.
  The employee was still having problems with his leg.  The diagnosis remained lumbar disc syndrome.  He was to continue with myofascial release, medications and stretching.

By letter dated April 15, 2003, the employee and the employer were advised that another rehabilitation specialist, Robert Sullivan, had been selected to develop and write a reemployment plan.
  On April 22, 2003, the employee refused the rehabilitation specialist.

On April 21, 2003, the employer’s counsel Mr. Wagg, entered his appearance before the Board.

By letter dated April 23, 2003, the employer and employee were advised that another rehabilitation specialist, Alizon White, had been assigned to develop and write a reemployment plan.

On April 24, 2003, the employee again saw Dr. Davidhizer.
  The employee reported problems with both legs.  This pain had increased since the epidural injection.  The employee was to continue with myofascial release and exercises, including heat and stretching.  

By letter dated April 28, 2003, Mr. White wrote to the employee to set up an initial interview.

On April 30, 2003, the employee filed a refusal of rehabilitation specialist regarding Alizon White.
  Also on April 30, 2003, the employee advised the Board and the insurer that he had selected Leonard Mundore to be his rehabilitation specialist and also requesting that his PPI for the period of March 9 through 22, 2003 be reinstated.

The employee again saw Dr. Davidhizer on May 8, 2003.
  It was noted that the employee was having a lot of difficulty walking because of his back and legs.  The employee’s medications were updated and he was encouraged to keep active and to increase his exercise program.

On May 20, 2003, the employee was again seen by Dr. Davidhizer.
  He complained of left foot and right thigh pain and depression.  He was to continue with myofascial release.

The employee saw Dr. Peterson on May 29, 2003.
  He recommended reimaging for another MRI as well as electromylogram nerve conduction velocities of the lower extremities.  Dr. Peterson again noted that the employee was not a good surgical candidate based on the spectrum of his symptoms and the multilevel nature of his lumbar disease.

By letter dated June 2, 2003, Alizon White wrote to the employee asking him to sign releases and to contact her to set up an initial interview.

On June 3, 2003, the employee’s compensation rate adjustment was controverted.  The employer maintained that the compensation rate had been correctly determined under AS 23.30.220(a)(6) as the employee was considered a seasonal or temporary employee.  The employer maintained the employee was not entitled to a rate adjustment and had been overpaid benefits.

On June 4, 2003, the employee was seen by Pedro Perez, M.D.
  The employee was concerned about reporting done by Dr. Davidhizer to Dr. Peterson regarding his medications.  Another letter was sent to Dr. Peterson correcting the information.  The employee continued to report left leg and low back pain along with muscle spasms.

On June 6, 2003, the employee visited the emergency room of the Central Peninsula General Hospital with concerns that his right foot might be broken.
  The employee was reported to be talkative and angry and refused to take off his right boot to allow examination of his foot. On June 6, 2003, a right foot x-ray was done with no evidence of fracture and minimal osteophyte formation on the plantar aspect of the calcaneus, a condition which had been noted in prior x-rays.

On June 11, 2003, the employee underwent a MRI of the lumbar spine.
  The impression was:

1. Moderate broad based disc bulges at L3-4 and L4-5 which, coupled with facet joint hypertrophy and legamentum flavum hypertrophy, cause mild to moderate neural foraminal narrowing.

2. Moderate disc protrusion complex at L5-S1 with posterior central component 2.8 MM, left paracentral 3.3 MM, left intraforaminal 3.7 MM, right paracentral 3.7 MM, and right intraforaminal 3.3MM.  This, coupled with facet joint degenerative changes, causes moderate narrowing of the bilateral neural foramina.

3. Minimal disc bulge at L2-3 causing minimal neural foraminal narrowing.

4. On comparison to the prior report including measured disc protrusion values, the appearance and process of degenerative change and disc protrusion appear more prominent.

By letter dated June 18, 2003, Alizon White wrote to the RBA setting out efforts she had made to work with the employee.  She explained that the employee had refused to sign releases and that the employee had indicated that he did not wish to work with Ms. White.  Ms. White concluded by indicating that the employee had been uncooperative with the rehabilitation process.

By letter dated June 20, 2003, the RBA indicated to the employee and the employer that Ms. White was to serve as the rehabilitation specialist for purposes of reemployment plan development.

On June 30, 2003, the employee faxed a release to the Board indicating that the workers’ compensation board was “blackmailing” him.

On July 2, 2003, Ms. White wrote to the employee indicating that his signed release had been received but that a medical release would need to be signed and returned to her.

On July 15, 2003, a hearing was held before the Board regarding the employee’s claim that his compensation rate was incorrect and that he should not be considered a seasonal or temporary worker.

By letter dated July 16, 2003, Ms. White requested the employee sign a medical release to authorize her to have access to the employee’s medical records in connection with preparation of a plan for the employee.

On July 24, 2004, the Board issued AWCB Decision No 03-0173.
  The Board denied the employee’s request to adjust his compensation rate from that of a seasonal and temporary worker under AS 23.30.220. The Board found the employee was a seasonal and temporary worker based on what the employee was told at the time of hire and length of his employment.

Also on July 24, 2003, the employee was seen by Michael James, M.D.
 He reported that the employee is an angry man.
  He was confrontational and abusive toward Dr. James’ staff.  The employee refused to proceed with the electromyelogram.  The diagnosis was low back pain with no objective evidence of radiculopathy.  Mild sensory deficits are basically nonatomic and multilevel degenerative disc disease by history.

The employee received temporary total disability (TTD) benefits from September 29, 2001 through February 13, 2003. Effective February 14, 2003, he began receiving permanent partial impairment (PPI) pursuant to a five per cent PPI rating.
 The employee’s last payment of compensation was July 26, 2003.

The employee was again seen by Dr. Peterson on August 5, 2003.
  The employee felt his back condition had left him permanently disabled and his PPI rating did not reflect the severity of his condition.  Dr. Peterson’s assessment was multi-level degenerative change with chronic low back pain and disability.  Dr. Peterson noted the employee was very insistent on having a low back fusion which he believed would prevent long-term deformity and lessen his degree of disability.  Dr. Peterson advised the employee that multi-level fusion would not likely improve his level of function or pain level.  He also suggested the employee seek another opinion.
  Dr. Peterson also advised the employee by letter dated October 11, 2003, that neither he nor members of his clinic would be available to treat the employee in the future.

On August 6, 2003, the employee’s benefits, except medical benefits, were controverted by the employer due to the employee’s failure to cooperate with reemployment efforts as required under AS 23.30.041(n)(1)(A), (D) and (E).
  The employee objected in writing to the controversion based on his claim he was in Ms. White’s office on August 5, 2003 and willing to seek testing for reading and writing.

By letter dated August 7, 2003, the employee requested reconsideration of AWCB Decision No. 03-0173.
  The employee did not state a basis for requesting reconsideration.

On August 16, 2003, the employer filed an opposition to the employee’s petition for reconsideration.
  The employer questioned the timeliness of the employee’s petition and also cited the absence of grounds for reconsideration.

By letter dated August 19, 2003, Ms. White wrote to the RBA asking that the employee’s case be reassigned in view of the employee’s failure to return a signed medical release.
  Ms. White also wrote a closure report on the same date.
  She described the problems she encountered attempting to develop a plan with the employee.  At one point, he told her that he was not going to school for her organization or for anyone else.  His interactions included uttering a string of profanities at her and then hanging up the phone.  He also objected to signing release forms due to “federal government wording” and stated that “…his goal was just to get by and receive Workers’ Compensation benefits for life and that no company would hire him.”
   The employee declined to sign the requested release so preparation of a plan could not go forward.  On August 5, 2003, the employee visited Ms. White’s office and informed her that the “whole system is screwing him and if I was going to be part of that, he would not be easy to deal with.”  On several occasions he said, “I don’t want to have to shoot someone.”  He stated he would be coming after whomever caused him to lose his benefits and he didn’t “want to go to jail for shooting someone.”  His conversation was “threatening” and included “profanity.” The visit was reported to law enforcement authorities. After this meeting, Ms. White and Northern Rehabilitation Services, closed the case.

On August 26, 2003, an order on reconsideration was issued by the Board.  AWCB Decision No. 03-0202 denied the employee’s petition for reconsideration.

By letter dated October 23, 2003, the RBA advised the employee that a new rehabilitation specialist, Jeffrey Allen, had been assigned to his case.
  

By letter dated November 5, 2003, Jeff Allen, of Alaska Vocational Consulting, reported to the insurer his impressions of the employee.
  After talking to the employee on November 4, 2003, Mr. Allen was certain that the employee’s future mental health diagnosis was more primary that his injury condition.  The employee explained that governmental agencies were conspiring to reduce his PPI level.  The employee is certain that fusion surgery would reduce his pain, according to Mr. Allen.  The employee also reiterated to Mr. Allen that all this was being done to force him to accept a settlement which would be to his disadvantage. Mr. Allen described the employee’s “extreme anger” and his threats toward personnel associated with the insurer and the RBA administrator.  As Mr. Allen put it, “We need to be on the lookout here, and thoughtful about our safety when action is taken in this case.”
  Mr. Allen noted the employee’s history of gaining and losing a job a year throughout his working life and suggested the existence of mental health issues.  Mr. Allen recommended that the employee undergo a mental health evaluation at the earliest possible date.  Mr. Allen felt that such an evaluation would lead to long-term care.  As Mr. Allen put it, it is “plain to me that Mr. Witbeck is unwilling to participate in the process, and probably unable to do so because of failing mental health.”

Mr. Allen set up a vocational testing appointment for the employee to be conducted on November 25, 2003.
 The meeting included Judy Weglinski, a vocational specialist, to assist in vocational evaluation. The employee arrived at the testing six hours late.  He explained that his back went out and he had no way to advise the other participants in the meeting. He then telephoned Mr. Allen and threatened him “saying you should have left the paperwork for me” and “you screwed up, buddy.”  Based on his encounters, Mr. Allen advised the RBA that the employee was unable to participate in the vocational rehabilitation process because of severe mental illness.  As Mr. Allen put it, “I honestly sense that Mr. Witbeck could be a danger to anyone.”  Mr. Allen concluded: 


Any person with the stomach to continue on with this case is welcome to the advantage of my experience and advice at no further cost, but my name may now be added to the long list of professionals that don’t ever want to hear from Mr. Witbeck again.”

By letter dated March 17, 2004, RBA Saltzman informed the employee regarding the inability to prepare a reemployment plan through the efforts of rehabilitation specialists White and Allen.   Mr. Saltzman indicated that the employee had later called requesting reassignment.  Mr. Saltzman advised the employee he could request a conference or an informal conference to attempt to address the situation.

By letter dated March 24, 2004, Mr. Saltzman again wrote the employee and set an informal conference for April 9, 2004.  Mr. Saltzman noted:


Throughout the course of our conversation you threatened me, and included the carrier’s representative, Angela Rudd and Rick Wagg, attorney for the employer.  If I remember correctly, you said you would probably get nothing out of this case but would like to see me, Ms. Rudd and Mr. Wagg in the dumpster at the end of your driveway.

Mr. Saltzman reminded the employee his behavior was to conform to acceptable standards.

As a result of the conference, another meeting was set up for the employee to be seen by Paul Turner, Ph D., for psychological assessment.
  By letter dated April 28, 2004, Mr. Allen informed Mr. Saltzman that the employee refused to cooperate with Dr. Turner as he is a psychologist and the employee would not talk to him.
  As a result, the meeting set for May 6, 2004 was cancelled.

On April 6, 2004, x-rays of the employee’s spine were done at the University of Washington.  They showed mild lumbar dextroscoliosis.  They also showed mild disc height loss at L5-S1  and osteophyte formation of vertebral bodies suggesting degenerative disc disease.

Also on April 6, 2004, the employee was seen for an orthopedic spinal consultation by Todd Stephen Jarosz, M.D.
  He is the Assistant Professor of Spine Surgery and Sports Medicine, Department of Ortho Surgery, University of Washington Medical Center.  He reviewed the employee’s medical history and conducted a physical examination.  He recommended that the employee undergo EMG nerve conduction studies and monitoring of his lower extremities to include his lumbar paraspinals, to demonstrate electrodiagnostic evidence of lumbar radiculopathy.  He felt he would benefit from an MRI scan of his lumbar spine.  He recommended this from T 12-1.  Dr. Jarosz contemplated possibly performing a CT myelogram prior to any surgical intervention and possibly an MMPI evaluation with Dr. Michael Boldwood in the University of Washington Medical Center Pain Management Clinic.
 The employee was also to undergo smoking cessation. As the employee was referred by Dr. Paul Peterson, the treatment recommendation was conveyed to Dr. Peterson by letter from Dr. Jarosz dated April 9, 2004.

On May 10, 2004, the employee’s benefits, except medical benefits, were again controverted due to his failure to cooperate with reemployment efforts as the employee failed to cooperate with Jeff Allen as per his letter of 4/28/2004.

Another informal conference regarding the employee reemployment plan was scheduled by the RBA for September 9, 2004.

By letter dated September 15, 2004, Mr. Allen advised that the employee had an intake interview set with Adult Basic Education at Kenai Peninsula College on September 23, 2004.

By letter dated September 22, 2004, Mr. Allen advised Mr. Saltzman that the employee refused to meet with personnel at the Adult Basic Education program at Kenai Peninsula College because “they’re all shrinks and I’m not going to have anything to do with them.” Mr. Allen noted that this was the third time the employee had failed to meet basic vocational testing requirements.

By letter dated October 12, 2004, Mr. Saltzman reassigned the employee’s case to another reemployment benefits specialist, Liz Dowler.

On December 1, 2004, the employee was again seen by Dr. Davidhizer.
  The employee expressed concerns over his back condition and wanted surgery. The diagnosis was sacroiliitis, lumbar sprain/strain, and lumbar disc syndrome.  The employee was provided Flexeril for muscle spasm and myofascial release.  

Also on December 1, 2004, Ms. Dowler wrote to the RBA Mr. Saltzman regarding the status of the employee’s case.
  Her plan closing report indicated that the employee expressed concerns about Ms. Dowler holding a doctorate.  It was explained that her specialty was as an ergonomist, vocational rehabilitation counselor and occupational therapist.  During the phone contacts with the employee, he would abruptly hang up.  Finally, a meeting was set up for Ms. Dowler to meet with the employee on November 24, 2004.   After the employee received the letter setting the appointment, he called the office and stated that he did not want to meet her at the designated location.  When he was told that his alternative meeting at the parking lot at Napa Auto was not acceptable because there was no place to talk, the employee used foul and abusive language and, when he was advised that his conduct was not acceptable and he continued, the call was terminated by Ms. Dowler’s office personnel.  Ms. Dowler subsequently went to the designated meeting place, waited for the employee for 70 minutes and when he did not appear, she left.  He made no further contact with Ms. Dowler’s office after November 19, 2004.  Ms. Dowler concluded that the employee was not willing to be compliant with the vocational rehabilitation process and a plan could not be developed unless he was willing to meet with a counselor on a regular basis.  Ms. Dowler recommended that no further time or money be wasted on reassignment.

On June 3, 2005, the employee filed another claim for workers’ compensation benefits.
  He sought TTD, temporary partial disability (TPD), PPI, permanent total disability (PTD), medical costs, medical transportation costs and reemployment benefits.

On June 28, 2005, the employee’s benefits, except medical benefits, were controverted after July 23, 2003 due to his failure to cooperate with reemployment efforts.

On June 29, 2005, the employee underwent spinal x-rays which showed normal spinal alignment.
  On this same date, the employee was seen for a bone and joint outpatient report prepared by Dheera Ananthakrishnan, M.D.
  She found that the x-rays showed no evidence of major scoliosis and no fractures and dislocations.  She did note the employee had some arthritis in his back and decreased disc heights at L4-5 and L5-S1 levels.  Her diagnosis was degenerative disc disease.  She stated:  “At this point in time, we do not recommend surgery for Mr. Witbeck as we do not feel that he has one specific area of pathology that would benefits from surgery.  She agreed with Dr. Jarosz’s suggestion that the employee under go a “McGill-Melzack Pain Index or “MMPI.” with Dr. Boldwood at the U. of W. Pain Clinic to assess his changes (sic) of success with surgery in the future, and we would also like him to under go an electromyelogram (EMG) to assess for acute or chronic radiculopathy.”  As the employee wanted a second opinion, he was referred to Dr. Bransford.

On July 22, 2005, the employer filed a petition to terminate the employee’s right to reemployment benefits due to the employee’s noncooperation pursuant to AS 23.30 041(n)(1)(A), (D) and (E).

On August 5, 2005, the employee had a right foot x-ray at Central Peninsula General Hospital.
  On August 5 and 26, 2005, the employee saw Brian Coyne, D.P.M.
 He diagnosed tendonitis tibial posterior tendon.

On September 8, 2005, a formal rehabilitation conference was scheduled for September 21, 2005.
  The conference was held and on October 4, 2005.  The RBA issued his memorandum of decision finding the employee had been uncooperative with the reemployment benefits process beginning August 6, 2003.
  He based his decision on the employee’s refusal to sign releases for Ms. White and his “threatening visit” to her office and stating “he did not want to have to shoot someone.” This incident occurred August 5, 2003 and was reported to the police. Ms. White then filed a closure report detailing her contacts with the employee. The next rehabilitation specialist assigned was Jeff Allen.  When the employee was to meet with vocational specialist Judy Weglinski at a DVR office to assess his ability to read and write, the employee was six hours late.  He said he threw his back out and had no way to call about the appointment.  After his appearance at the DVR office, DVR officials refused to make their office available to the employee again.  On November 28, 2003, Mr. Allen filed a report detailing his efforts to work with the employee and declining to work with the employee any longer.  Thereafter, the employee contacted the RBA and asked for an opportunity to participate in the program.  As a result, an appointment was scheduled by Mr. Allen with Paul Turner, a psychologist, on May 6, 2004, to assess the employee’s reading and writing skills.  When the employee found out he was seeing a psychologist, he refused to attend and the meeting was cancelled.  After another rehabilitation conference, Mr. Allen set up an appointment with the Adult Basis Learning Center at the Kenai Peninsula College.  The appointment was set for September 23, 2004.  After the employee investigated the personnel at the center, he concluded they were all “shrinks” and therefore he would not participate.  The employee told Mr. Allen, “I will not meet with psychology degrees.”  The insurer agreed to reimburse the employee for cab expenses but the employee asserted, “You should have bought me a cab.”  On October 12, 2004 rehabilitation specialist, Liz Dowler, was assigned to write and develop a plan for the employee.  The employee called and asked about the background of the staff, became abusive on the phone and hung up.  Thereafter, Ms. Dowler set an appointment for November 24, 2004 at New Frontier Voc Tech for meeting and testing the employee.  After missing the appointment, the employee called her and asked to meet her in the parking lot in front of a Napa Auto parts dealer.  The employee then did not show up.  He refused to go to the VocTech facility due to lack of gas money and because it was a computer school, he did not want to go there.  Four days later, the employee did visit the VocTech facility and reiterated, “I am not going in there to learn the computer, you are mistaken.”  On December 3, 2004, the RBA received a report from Ms. Dowler documenting her efforts to meet with the employee.  The RBA concluded that failure by the employee to sign Ms. White’s releases, where they are standard operating procedure, constituted unreasonable failure to cooperate with the specialist.  Also, the employee’s unscheduled appearance at Ms. White’s office, which resulted in threatening behavior and a call to the police, evidenced further unreasonable behavior.  In addition, the RBA found that the employee failed three times to meet with personnel to provide testing. which demonstrated an unreasonable failure to cooperate with the reemployment process.  The RBA further found the employee’s failure to meet with Liz Dowler at New Frontier VocTech demonstrated unreasonable failure to keep appointments.  The RBA noted that the employee interrupted the testimony of other parties over 100 times during the course of the conference.  The employee testified that he should have his back fixed first before any rehabilitation efforts proceed and that he had been told by John Micks, another rehabilitation specialist, that he could not be rehabilitated.  The employer indicated that it had been and continued to be willing to provide rehabilitation services to the employee.  Based on the comments of the parties and reports filed by the rehabilitation specialists, the employee was found to be noncooperative in the reemployment benefits process from August 6, 2003 forward, pursuant to 
AS 23.30.041(1)(n)(A), (D) and (E).  

On October 5, 2005, a CT L-spine MRI was done.
  It showed 

…no evidence of acute osseous injury. “There is a spondylolisthesis at the L5 level.  There is evidence of degenerative disk disease at the L4-5 and L5-S1 levels with narrowing of disk heights and with a small vacuum phenomena in the L5-S1 disk.  There is posterior disk bulging at the L3-4, L4-5 and L5-S1 levels along with minor posterior disk bulging at the L2-3 level. There is no definite disk herniation identified.  There is bilateral narrowing of the neural canals at the L3-4, L4-5, and L5-S1 levels secondary to the disk bulging along with osseous degenerative change, however, the nerve roots at each of these levels appear to exit within the superior aspect of the neural canals with no impingement identified.  There is no significant change identified compared to the study done August 10, 2003.  Because of the inherent difficulty in definitely determining the posterior margin of the disk, MRI may be helpful in excluding the possibility of disk herniation. 

A copy of the report of Richard Jackson Bransford, M.D., was submitted to the Board after the hearing.  Dr. Bransford saw the employee pursuant to referral by Dr. Ananthakrishnan.  Dr. Bransford noted the employee complained of a problem with his tailbone which would require a plastic tailbone or bone graft from his hip.
  The employee stated he wanted surgery.
 As the evaluation progressed, Dr. Bransford reported the employee because increasingly belligerent and refused to be examined.  Dr. Bransford noted that the employee had radiographs done which showed L5-S1 spondy (sic) but this did not appear to be dynamic on his flexion extension films.
  Dr. Bransford reported:


I tried to explain to Mr. Witbeck what his films showed; however, he has perserverated on what other people have told him in the past and is convinced that he has multiple discs that need to have surgery, and that he either needs a plastic tailbone or bone graft placed to solve his problems.  Although he does not have a CT scan today with him, he is insistent that he ought to have a CT scan done today that will show his problem and will convince me that surgery needs to be done on this.


After numerous attempts I tried to explain to Mr. Witbeck that I agree that he does have evidence of disc degeneration within his lumbar spine; however, there are at least 3 discs and there is no obvious evidence of central or foraminal stenosis and I have told him that the literature does not support that these do well with fusions.


I do believe that his expectations are unrealistic and he certainly has much pent up anger and has unrealistic expectations that either he has convinced himself of or he has been told partial truth in the past by other medical workers that he has perseverated on.


Again, I do not feel I have anything to offer him from a surgical standpoint and will see him back on an as-needed basis.

Dr. Bransford communicated his findings to Dr. Anathakrishnan by letter dated November 14, 2005.
  

The employee  provided information after the hearing showing he was found eligible for Social Security Disability benefits on August 15, 2005.
  He testified he received his first benefit check in October 2005, as well as a lump sum amount.  

On November 30, 2005, the employee’s claim for travel costs for his November 14 and 15, 2005 visit to Seattle to see a physician were controverted based on the proposition that treatment could have been rendered locally and the claim is seeking excessive change of physician which is prohibited under 8 AAC 45.082 and AS 23.30.095.

II. CONTENTIONS OF THE PARTIES


A. Employer
The employer contends that the employee is not entitled to reconsideration or modification of AWCB Decision No. 03-0173 as the time period for requesting modification expired July 26, 2004.  This is based on the employee’s last payment of compensation which occurred July 26, 2003, when his benefits were controverted for failure to cooperate with the employment benefits process.  Consequently, the employer maintains that the Board has no statutory authority under either 
AS 23.30.130 or AS 44.62.540 to modify AWCB Decision No. 03-0173.

The employer also contends the employee is not entitled to have his medical costs for evaluation and travel to Seattle to see Dr. Bransford at the University of Washington regarding possible back fusion.  The employer bases its contention on the reports of five other physicians who have all recommended against such a fusion.  Under these circumstances, the employer contends that the employee is “doctor shopping” and the evaluation is not medically necessary under AS 23.30.095.

Finally, the employer contends that the employee has not cooperated with the reemployment process and his benefits were properly controverted on this basis in August 2003.  Several reemployment counselors attempted to work with the employee but he did not cooperate with them according to the employer.  Also, an informal reemployment benefits hearing was conducted September 21, 2003, at which time the RBA Designee found that the employee had not been cooperative with the reemployment process.
  The employer maintains that the RBA Designee did not abuse his discretion in determining the employee was noncooperative with the reemployment program.

B.  Employee

The employee requests that the Board modify its July 15, 2003 determination that the employee is a seasonal and temporary employee and adjust his compensation rate accordingly.

The employee indicated that he believes surgery will help his back condition.  He paid for his trip to see Dr. Bransford in Seattle on November 14, 2005, in the belief that he had finally found a doctor who would support his request for back surgery.  The expenses included $264.00 for airfare, a $61 motel receipt, $24.56 for food and $9 for ground transportation. 

The employee argues that the Board should find back surgery is required for the process of recovery from his September 28, 2001 injury.  The employee believes surgery will help his back condition and prevent further degeneration of his spine.  

The employee argues that the RBA abused his discretion in finding the employee noncooperative in the reemployment benefits process.  The employee asserts that he has cooperated in most aspects of the reemployment benefits process and should not be found to be noncooperative.  The employee argues that the RBA’s determination should be reconsidered and modified.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  EMPLOYEE’S REQUEST FOR RECONSIDERATION OR MODIFICATION OF AWCB DECISION NO. 03-0173.

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision. The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

The provision for reconsideration under AS 44.62.540 gives the Board very broad power to reopen cases, but provides a very narrow time frame in which to act.  The employee sought reconsideration of AWCB Decision No. 03-0173 and reconsideration was denied in AWCB Decision No. 03-0202, issued August 26, 2003.  

Based on the time frames set out in AS 44.62.540, the Board denies reconsideration of either order as reconsideration has not been requested within 15 days of delivery or mailing of the decision.

AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.

8 AAC 45.050 provides, in part:

(c)  Answers. . . . 

(2)  An answer to a petition must be filed within 20 days after the date of service of the petition and must be served upon all parties. . . .


(d)  Replies.  A reply is a response to an answer.  No party is required to file a reply.  However, a reply, if filed, must be filed within seven days of service of the answer upon the parties. 

The Alaska Supreme Court discussed subsection AS 23.30.130(a) in Interior Paint Company v. Rodgers.
 Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc.,
 the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."

The Court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.” 

The Board has reviewed the employee’s appeal of the compensation rate issue and declines to treat the appeal as a petition for modification. The employee has not made a timely request for modification as it is more than one year since the last payment of compensation, i.e. July 25, 2003. Also, the employee has not introduced new evidence for the Board’s consideration.  The Board finds no change in condition or mistake of fact warranting modification of the Board’s previous order.

II.  THE REEMPLOYMENT PLAN COOPERATION DISPUTE

AS 23.30.041(n) provides

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of non-cooperation.  Non-cooperation means unreasonable failure to 


(1) keep appointments;


(2) maintain passing grades;


(3) attend designated programs;


(4) maintain contact with the rehabilitation specialist;

(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full‑time basis; 

(6) comply with the employee Is responsibilities outlined in the reemployment plan; or 

(7) participate in any planned reemployment activity as determined by the administrator.

AS 23.30.041(o) provides:

Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.041(o) specifically assigns the authority and responsibility to decide plan cooperation disputes to the RBA.  The two sections of the statute providing for review of the RBA's actions are AS 23.30.041(d) and (o).  Under the explicit terms of the statute, the RBA decides issues of cooperation.  Once the RBA cooperation decision is issued, the parties have a right to appeal the decision to the Board for a review under an abuse of discretion standard.  

The issue before the Board is whether the RBA abused his discretion in finding the employee was noncooperative.  In Sheehan v. University of Alaska,
 the Alaska Supreme court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive'."
   The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
   We have adopted these standards in our review of the RBA's decisions in  Sullivan v. Gudenau and Co.,
 and  Garrett v.Halliburton Services
   The Board has also held that misapplication of the law is an abuse of discretion.
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
   

The Alaska Supreme Court has held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.
  The Alaska Supreme Court has also held that we properly refused to reweigh the evidence in reviewing an RBA determination. 
  

The Administrative Procedure Act provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above but also expressly includes reference to a "substantial evidence" standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

The Board has long held that mere failure to cooperate with a reemployment plan is not a reason to terminate reemployment benefits; under AS 23.30.041(n), the failure must be unreasonable. 
 

In this case, the Board finds that based on the evidence in the record, including the October 4, 2005 Memorandum of Decision of Mr. Saltzman as well as the reports of Ms. Dowler, Mr. White and Mr. Allen, the employee has failed to cooperate with preparation of a reemployment plan.  His failure to do so has been repeated and unreasonable.  He has not only failed to cooperate in the reemployment benefits program, he has threatened personnel administering the program.  The Board finds that the substantial evidence supports the October 4, 2005 Reemployment Benefits Administrator’s Memorandum of Decision which found the employee was uncooperative in the reemployment benefits program from August 6, 2003 forward.  The Board further finds that the RBA did not abuse his discretion in arriving at the determination that the employee was uncooperative with the program from August 6, 2003 forward.  The Board further finds that the employee is not credible when he offered various excuses for nonparticipation.
 These excuses included, but are not limited to, no dealings with people who could assess his reading or writing skills, no contact with “shrinks” and failure to keep appointments.  Under these circumstances, the employee’s right to reemployment benefits under AS 23.30.041(n) is terminated.  The decision of the RBA is affirmed.

IV.  MEDICAL BENEFITS FOR DR. BRANSFORD’S EVALUATION.

AS 23.30.095  concerns medical treatments, services, and examinations.  It provides, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.

The employee has previously received medical benefits associated with his 2001 work injury.  The medical benefits received include numerous office visits for treatment as well as evaluations regarding the nature of his back condition and what should be the proper treatment. The employee now seeks medical benefits for another evaluation by Richard Jackson Bransford, M.D., on November 14, 2005.  The employee argues that his need for medical evaluation, treatment and back surgery is compensable because it was caused, aggravated or accelerated by his work injury of September 28, 2001.  When, as here, the employee claims that continuing treatment comes within the provisions of AS 23.30.095(a), the Alaska Supreme Court has instructed the Board to apply a presumption that “in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."
  The presumption will drop out if the employer adduces “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion” that continued benefits are not indicated, or not indicated as the employee contends.

The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held in Meek v. Unocal Corp. that "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under 
AS 23.30.095(a).
  The presumption can also attach with a work-related aggravation/acceleration context without a specific event.
  A substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
   Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).  

In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  The Board finds the employee’s testimony, when combined with the opinions of Dr. Davidhizer, is sufficient to attach the presumption of compensability to the employee’s claim for medical benefits in the form of payment of benefits and travel expenses associated with the evaluation performed on November 14, 2005 by Dr. Bransford .

Having found the presumption attached, there are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the employee does not suffer a work-related medical condition, or (2) eliminating all reasonable possibilities that the knee condition is work-related.  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. 

Based on the Board’s review of the testimony and the documentary record, we find the opinions of Drs. Peterson, Dittrich, and Voke, when viewed in isolation, are substantial evidence to rebut the presumption of compensability.  Accordingly, we find the employer has presented substantial evidence that the employee’s claim for benefits is not reasonable and necessary medical care under AS 23.30.095.

Because the employer has rebutted the presumption with substantial evidence, the Board reviews the record as whole to determine whether the employee has established his claim by a preponderance of the evidence.   The Board finds by a preponderance of the evidence that the need for an additional evaluation by Dr. Bransford does not constitute reasonable and necessary medical care.  

We find Drs. Peterson, Dittrich, Davidhizer and Voke are in agreement that the employee would not benefit from back surgery.  Although the Board finds the employee continues to suffer from chronic low back pain, almost all of the physicians he has seen agree that he will not benefit from back surgery.  Dr. Bransford agreed and stated, “I do not have anything to offer him from a surgical standpoint.”
  Based on these medical reports, the Board finds that the employee has not established that his evaluation with Dr. Bransford constitutes reasonable and necessary medical care.  In accord with AS 23.30.095, the Board finds the evaluation and the related transportation expenses are not compensable.

The Board also agrees with the employer that the employee’s trip to see Dr. Bransford for another evaluation on November 15, 2005 constitutes an excessive change of physician.  The Board relies on the following analysis.

8 AAC 45.082 sets out rules governing medical treatment.  It provides, in part, as follows:

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection. 

(b) In this section "provider" means any person or facility as defined in 
AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08. 

(c) Physicians may be changed as follows: 

(1) An employee injured before July 1, 1988, may change treating physicians at any time without board approval by notifying the employer and the board of the change. Notice must be given in writing within 14 days after the change of treating physicians. If, after a hearing, the board finds that the employee's repeated changes were frivolous or unreasonable, the board will, in its discretion, refuse to order payment by the employer. 

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee's attending physician. An employee does not designate a physician as an attending physician if the employee gets service 

(A) at a hospital or an emergency care facility; 

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician; 

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or 

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician. 

(3) For an employee injured on or after July 1, 1988, an employer's choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee's medical records, or an oral or written summary of the employee's medical records. To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee. If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians. 

(4) Regardless of an employee's date of injury, the following is not a change of an attending physician: 

(A) the employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians; 

(B) the attending physician dies, moves the physician's practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians; 

(C) the employer suggests, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician; 

(D) the employee requests in writing that the employee consent to a change of attending physicians, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician. 

The Board finds that since the employee’s injury on September 29, 2001, the employee has seen Dr. Davidhizer primarily as his treating physician.  He received a number of referrals from Dr. Davidhizer, including a referral to Dr. Dittrich and to Dr. Peterson.  The employee saw several other physicians where it was not clear whether it was a referral, including Dr. Voke and 
Dr. James. Eventually, the employee got a referral to Dr. Anathankristnan at the University of Washington Medical Center and she, in turn, referred the employee to Dr. Bransford.  However, the Board notes that by the time the employee saw Dr. Bransford, he had been advised by 
Dr. Davidhizer, Dr. Peterson, Dr. Dittrich and Dr. Voke that surgery was not recommended. The employee remained convinced that he wanted surgery and he sought out the additional referral to Dr. Bransford.  The Board finds the employee believed he had finally found a doctor who would support his request for back surgery.  As it turned out, Dr. Bransford agreed with the other physicians who voiced opposition to surgery.  Under these circumstances, the Board finds the employee has exceeded the number of physician changes allowed under the applicable regulations.  For this additional reason, and because the Board disapproves of “doctor shopping,”
 the Board concludes that the employee’s claim for payment for the evaluation and for the associated travel expenses is denied.


ORDER

1. Under AS 44.62.540, the Board denies the employee's request to reconsider AWCB Decision No. 03-0173 (July 24, 2003).

2. The Board declines treat the employee's request as a petition for modification under 
AS 23.30.130.  

3. The employee has failed to cooperate with reemployment efforts was required by AS 23.30.041(n) and (o)., as of August 6, 2003.  The RBA Designee did not abuse his discretion in finding the employee failed to cooperate in his memorandum of October 4, 2005.  The employee’s right to reemployment benefits under AS 23.30.041(nis terminated.  The employer’s July 22, 2005 petition is granted.

4. The employee is not entitled to have his medical evaluation costs and transportation expenses associated with an evaluation by Dr. Bransford on November 15, 2005, reimbursed by the employer.  The Board finds that these medical expenses do not constitute reasonable and necessary medical care under AS 23.30.120 and AS 23.30.095.  They also are excluded as an unreasonable change of physician prohibited under AS 8 AAC 45.082.

Dated at Anchorage, Alaska on December 28, 2005.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ED  WITBECK, employee / applicant; v. SUPERSTRUCTURES, INC., employer and ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200119123; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 28, 2005.


                                                   Carole Quam, Clerk
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� October 1, 2001 report of occupational injury or illness.


� September 29, 2001 


� September 30, 2001 foot x-ray.


� October 1, 2001 Davidhizer report.


� October 5, 2001 Davidhizer report.


� October 11, 2001 Davidhizer report.


� October 25, 2001 Davidhizer report.


� November 1, 2001 Davidhizer report.


� November 19, 2001 controversion.


� November 24, 2001 Davidhizer letter.


� November 29, 2001 Davidhizer report.


� December 17, 2001 Davidhizer report.


� December 20, 2001 Davidhizer report.


� January 12, 2002 Davidhizer report.


� January 21, 2002 Davidhizer letter.


� Employer’s evauation authorized by AS 23.30.095(e) and (k).


� January 25, 2002 Baker evaluation.


� Id. at 6.


� February 8, 2002 Davidhizer report.


� April 5, 2002 Angela Rudd letter to RBA.


� Magnetic resonance imaging.


� April 10, 2003 MRI of Lumbar Spine.


� April 13, 2002 Davidhizer report.


� April 19, 2002 Davidhizer report.


� May 1, 2002 Dattrich report.


� Id., at 1-2.


� May 10, 2002 Stoll letter.


� May 10, 13, 15, 17, 20, 2002 Peninsula Physical Therapy records.


� May 21, 2002 Micks letter.


� May 30, 2002 Dittrich letter.


� June 17, 2002 Micks letter.


� June 17, 2002 Micks letter and  June 26, 2002 Stoll letter.


� June 3, 2002 Peninsula Physical Therapy report.


� June 7, 2002 Davidhizer report.


� June 7, 2002 Davidhizer referral to Dr. Peterson.


� July 9, 2002 Micks eligjbility report.


� July 10, 2002 Davidhizer report.


� July 25, 2002 RBA letter.


� August 3, 2002 Davidhizer report.


� June 17, 2002 Micks letter to Davidhizer, signed by the physician August 3, 2002.


� August 8, 2002 Micks report.


� August 28, 2002 Saltzman letter.


� September 9, 2002 Petition.


� October 2, 2002 carrier’s notice of withdrawal of petition.


� August 30, 2002 Johnston report.


� Id., at 3.


� September 3, 2002 Peterson report.


� September 18, 2002 Davidhizer report.


� October 16, 23002 Davidhizer report.


� December 10, 2002 operative note.


� January 20, 2003 Davidhizer report.


� January 24, 2003 Davidhizer report.


� January 27, 2003 Davidhizer report.


� February 13, 2003 Peterson report.


� February 23, 2003 Peterson letter.


� February 14, 2003 Davidhizer report.


� February 18, 2003 Rudd letter.


� February 29, 2003 Witbeck letter.


� March 8, 2003 workers’ compensation claim.


� March 17, 2003 Davidhizer report.


� March 27, 2003 Davidhizer report.


� April 1, 2003 reemployment benefits selection form.


� April 3, 2003 refusal of rehabilitation specialist.


� April 10, 2003 Davidhizer report.


� April 15, 2003 Stoll letter.


� April 22, 2003 refusal of rehabilitation specialist.


� April 21, 2003 entry of appearance.


� April 23, 2003 Stoll letter.


� April 24, 2003 Davidhizer report.


� April 28, 2003 White letter.


� April 30, 2003 refusal of rehabilitation specialist.


� April 30, 2003 Witbeck letter


� May 8, 2003 Davidhizer report.


� May 20, 2003 Davidhizer report.


� May 29, 2003 Peterson report.


� June 2, 2003 White letter.


� June 3, 2003 controversion.


� June 4, 2003 Perez report.


� June 6, 2003 Central Peninsula General Hospital emergency room report.


� June 6, 2003 right foot x-rays.  The employer controverted these services as unrelated to his work injury by controversion dated July 8, 2003.


� June 12, 2003 lumbar MRI.


� June 20, 2003 Saltzman letter.


� June 30, 2003 authorization for release of medical or rehabilitation records.


� July 2, 2003 White letter.


� July 16, 2003 White letter.


� AWCB Decision No. 03-0173 (July 24, 2003).


� July 24, 2003 James report.


� Id., at 2.


� October 11, 2001, October 26, 2001, November 19, 2001, November 30, 2001, March 6, 2003, March 31, 2003 and August 8, 2003 compensation reports.


� August 5, 2003 Peterson report.


� Dr. Peterson wrote to Dr. James Eule on August 5, 2003 about the employee’s condition and requested a second opinion evaluation.


� October 11, 2003 Peterson letter.


� August 6, 2003 controversion.


� August 22, 2003 Witbeck response to August 6, 2003 controversion.  


� August 7, 2003 employee request for reconsideration of AWCB Decision No. 03-0173.


� August 18, 2003 opposition to employee’s petition for reconsideration.


� August 19, 2003 White letter.


� August 19, 2003 White closure report.


� Id., at 2.


� Id., at 3.


� AWCB Decision No. 03-0202. (August 26, 2003). 


� October 23, 2003 Stoll letter.


� November 5, 2003 Allen letter.


� Id., at 2.


� Id.


� November 13, 2003 Allen letter.


� Id., at 2.


� March 17, 2004 Saltzman letter.


� April 21, 2004 Allen letter.


� April 28, 2004 Allen letter.


� April 6, 2004 University of Washington Medical Center x-rays.


� April 9, 2004 Jarosz report.


� Id., at 3.


� April 9, 2004 Jarosz letter.


� May 10, 2004 controversion.


� August 24, 2004 Stoll letter.


� September 15, 2004 Allen letter.


� September 22, 2004 Allen letter.


� October 12, 2004 Stoll letter.


� December 1, 2004 Davidhizer report.


� December 1, 2004 Dowler plan closing report.


� June  3, 2005 workers’ compensation claim.


� June 28, 2005 controversion.


� June 29, 2005 University of Washington Medical Center x-rays.


� June 29, 2005 Ananthakrishnan report.


� Id., at 2.


� July 22, 2005 petition.


� August 5, 2005 right foot x-rays.


� August 5 and 26, 2005 Coyne report.


� September 8, 2005 Saltzman letter.


� October 4, 2005 Reemployment Benefits Administrator’s Memorandum of Decision.


� October 6, 2005 CT L-Spine w/o contrast.  CT stands for computerized tomography.


� November 15, 2005 Bransford evaluation


� Id., at 2.


� Id.


� Id.


� November 14, 2005 Bransford letter.


� August 15, 2005 Decision of Social Security Administration for Disability and Supplemental Security Income.


� October 4, 2005 RBA Designee decision.
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