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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                        Juneau, Alaska 99802-5512

	IZAZ E. KHAN, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ADAMS & ASSOCIATES,

                                                  Employer,

                                                   and 

INSURANCE COMPANY OF THE 

STATE OF PENNSYLVANIA,

                                                  Insurer,

                                                  Defendants.
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200503126
        AWCB Decision No.  05-0349

        Filed with AWCB Anchorage, Alaska

        on  December 28,  2005


On November 29, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to continue the hearing set for December 20, 2005.  The employee appeared and represented himself.  Attorney Timothy McKeever represented the employer and insurer (“employer”).  At the hearing the Board entered an oral order granting the continuance.  Additionally, the Board entered further oral orders.  The Board hereby memorializes those orders.  


ISSUES
Shall the Board grant a continuance of the hearing under 8 AAC 45.074?

SUMMARY OF THE EVIDENCE
The recitation of facts in this matter is limited to those necessary to decide the employer’s petition for a continuance of the hearing scheduled for December 20, 2005.  

The employee completed a Hire Calling Staffing Solutions Employee First Report of Occupational Injury / Illness form on July 7, 2005, reporting that he strained his back and knee on June 11, 2005.
  

Larry T. Ingle, M.D., of First Care Medical Centers, saw the employee on July 7, 2005.  In completing the Adult Registration form for First Care Medical Centers, the employee reported the date of injury was June 30, 2005.
  The nurse’s notes stated:  “Said he is working long hrs. lifting heavy stuff last 2 ½ weeks.  Now feel his L knee weak.  Can’t walk fast.  Can’t lift stuff.”
  
Dr. Ingle diagnosed acute LS strain, LLE radiculopathy and acute left knee strain.
  Dr. Ingle released the employee to return to modified duty from July 7, 2005 through July 14, 2005, with lifting, carrying, pushing/pulling limited to 10 pounds occasionally and less than 10 pounds frequently.
  Dr. Ingle referred the employee to massage therapy and to Arthur Tilgner, M.D.

Dr. Ingle completed the Hire Calling Transitional Work Assignment Description on July 7, 2005, and approved the employee to engage in a temporary transitional work assignment available for the employee during his recovery process.  On the form, the employer informed Dr. Ingle of its policy to strictly follow all medical restriction put in place by the employee’s treating physician.  Dr. Ingle approved the employee to engage in assignments that included data entry, shredding, answering telephones, putting together application packets, putting together binders of written materials, checking on employer references, doing telephone surveys, filing, photocopying and faxing with the following physical demands:  sedentary, if medically indicated; lifting less than five pounds; performing tasks one-handed if restricted; and no reaching or extended bending.  Further, Dr. Ingle approved the employee to commute to and from work.  The described assignments were approved without modifications.

On July 25, 2005, the employee filed a claim for temporary total disability (“TTD”) benefits, medical costs and transportation costs.  The stated reason for the employee’s claim was benefit claim delay.

On July 29, 2005, the employer controverted the employee’s TTD benefits because the employee had been released to modified work.  The employer indicated on the controversion notice that the employee was not working for reasons unrelated to his claimed injury.

On August 3, 2005, Dr. Tilgner completed a State of Alaska, Department of Administration, Division of Motor Vehicles Application for Disabled Parking Identification.  Dr. Tilgner indicated the employee’s disability, identified on the application as a severe limitation in the employee’s ability to walk, was of temporary duration and was expected to last 30 days beginning 
August 3, 2005.

The employee’s records with Dr. Tilgner indicate that on August 4, 2005, the employee made a request that Dr. Tilgner state the employee was unable to return to regular duty work.  The chart note states as follows:

Pt. came in today & talked abt his work status.  He asked if Dr. Tilgner would write a note stating that he won’t be able to come back to his regular work duty.  His employer won’t be paying for his time loss, during the days he’s off-work.

On August 8, 2005, the employee requested that Dr. Tilgner write a letter to the Division of Public Assistance.  Dr. Tilgner honored the employee’s request and wrote, in pertinent part, as follows:

Izaz Khan is a 40 year old male who has requested a letter to the Department of Public Assistance pertaining to his back condition.

He was seen for the first time on 7/7/05 at First Care Medical Center by Dr. Larry Ingle.  At that time he reported having developed back pain in his lower back with pain in his left knee following long hours of heavy lifting almost one month prior on 6/8/05.  He reported his back pain as being worse with activity and appeared to be radiating from the low back down the lateral aspect of the left thigh to the knee.  At that time he denied muscle weakness of the left lower extremity and also denied parsthesia or numbness.  The patient stated that he had no similar back problems in the past and attributed his developing symptoms from the date of 6/8/05 when he was lifting a lot of heavy loads.  

The clinical impression by Dr. Ingle at that time was low back pain with a radicular component.  The patient was given a hinged knee brace and was advised to use heat and ice alternating.  He was also sent to a massage therapist at that time.

The patient reports that he returned to his job the following day but was unable to complete his shift and was able to work for only four hours when the back pain became intolerable and at that point he was sent home.  He came to the clinic and received the change in his “Fit for duty” status as being “Not fit for duty”.  He was given an appointment for follow up at First Care on 7/18/05.

. . . . Following examination the assessment was lumbosacral back pain principally in the lumbar region and in the area of the SI joint with a probable radicular component.

. . . . We discussed the probability that he had a herniated disc and possibly a radiculitis associated with it.  He was continued on his nonsteroidal anti-inflammatory drugs.  It was suggested to him at that time that if he did not make substantial improvement in the next few weeks that an MRI would be indicated to further delineate his pathology.  

The patient returned again on 8/3/05. . . . The assessment at that point was low back strain, rule out herniated intervertebral disc. . . . At his request I did give him a temporary disabled parking permit based on the fact that he had significant problems ambulating and was using a crutch to assist him.  

Mr. Khan contacted me on 8/8/05 stating that the Workers’ Compensation carrier associated with his last employment was refusing to cover his costs and have denied his claim.  The patient requested that I write a letter to the State of Alaska Division of Public Assistance since he states that he cannot work.  He reports that his work history has been one of hard labor.  He does not have other skills.  He states that he is struggling to provide for his food and personal maintenance because of his medical condition.

At this point it is impossible to determine whether or not his condition will result in permanent disability.  Further work up including an MRI at this point is indicated, but at this point in time the patient is not given permission for those studies.

At this point in time it is impossible to determine if the patient's disability will exceed 12 months.  He is, however, currently impaired to the extent that he cannot work in his usual capacity as a laborer.

The employee contacted Dr. Tilgner’s office on August 15, 2005 notifying his physician he had changed chiropractor due to his dissatisfaction.
  Dr. Tilgner advised the employee that he should be seeing a physical therapist instead of a chiropractor because Dr. Tilgner could assess and measure the results of physical therapy more effectively than he could the results of massage therapy or chiropractic care.  Dr. Tilgner reported the employee wished to continue with chiropractic / massage therapy treatments.  Dr. Tilgner advised the employee an MRI
 was necessary because it was two full months since the onset of the employee’s back trouble and the employee was still complaining of low back pain with radiation to the knee.  Dr. Tilgner reported the employee continued to want to delay doing an MRI and continue with massage therapy despite not getting much improvement.
  Dr. Tilgner’s assessment /plan stated: “I believe the patient needs to have the MRI studies of his lumbar spine in order to establish an accurate diagnosis if possible.”

On August 25, 2005, an MRI of the employee’s lumbosacral spine was taken and revealed four lumbar type vertebral bodies.  It revealed mild diffuse annular bulging at the 4-transitional level with disc material projecting into the neural foramen bilaterally, but no significant mass effect on either intracanalicular L4 nerve was defined.  There were tiny midline protrusions at T12-L1 and at L2-3, which do not exert significant mass effect on adjacent neural elements.  The study was otherwise unremarkable.

Dr. Tilgner saw the employee on August 30, 2005.  He had reviewed Dr. McCormack’s MRI report and discussed the findings with Dr. McCormack.  Dr. Tilgner indicated findings of the employee’s nature do not in any way rule out a compression syndrome; however, there is not clear evidence of direct impingement on nerve roots.
  Dr. Tilgner’s assessment was acute lumbosacral back pain becoming more chronic at three months in duration; objective evidence of intervertebral disc protrusion but not herniation.
  Dr. Tilgner referred the employee for physical therapy.  

The employee filed an Affidavit of Readiness for Hearing on September 15, 2005.
  The employer filed an Affidavit of Opposition on September 28, 2005.  The employer opposed the employee’s request for a hearing because discovery had not been completed and the employer wished to schedule an employer’s medical evaluation.

A pre-hearing conference was held on October 12, 2005.  The issue identified was TTD from 
June 11, 2005 to the present and continuing.  The employer’s defenses were stated as, “Employee was released for modified work.  Employee’s continued une”.  The parties discussed that an employer’s medical evaluation (“EME”)
 was scheduled for November 7, 2005, and the employer’s attorney, Mr. McKeever confirmed he would send the employee a letter regarding the EME appointment.  The employer requested that the employee’s deposition be taken and confirmed that notice for the deposition would be sent to the employee in mid-November.  The employee stated he relied upon AWCB Decision No. 01-0254 in support of his request for benefits.  The parties agreed to an oral hearing on December 20, 2005.  The employer asked the employee if he was recording the prehearing conference and the employee refused to answer the question.  The chair of the prehearing ordered the employee to provide a copy of the tape recording of the prehearing to the employer.

The employer provided the employee with the following notice of the EME appointment on October 13, 2005:

As we discussed at the pre-hearing on October 12, 2005, we have arranged for an independent medical evaluation for your workers’ compensation claim to be held on November 7, 2005 at 8:00 am.  The address of the appointment is 310 K Street, Suite 200, Anchorage, AK 99501.  You will be evaluated by Steven Schilperoort, M.D.  Please arrive 20 minutes early for your appointment to check-in.  Please arrive 20 minutes early for your appointment to check-in.  You will also receive a reminder notice of your appointment from the office of Dr. James approximately two weeks in advance, along with a telephone call the day prior to the appointment.  

I would remind you that, pursuant to the provisions of AS 23.30.095, the employer has the right every sixty (60) days to conduct an independent medical evaluation of the injured worker.  I would remind you that should you fail to attend this independent medical evaluation your compensation benefits can be suspended, and you may be responsible for the cost of any cancellation fees that are incurred.

On October 20, 2005, Alan Blizzard, P.T., informed Dr. Tilgner of the status of the care he provided to the employee.  Mr. Blizzard indicated the employee had repeatedly expressed his belief that the source of his back pain was his left knee.  An evaluation was performed on his left knee, which revealed no significant ligamentous laxity or meniscal involvement, and on October 17, 2005, the employee was found to have 5/5 strength in all muscle groups of the lower extremities.  On October 17, 2005, Mr. Blizzard explained to the employee that his leg and back pain may be due to his antalgic gait and that a change in mechanics could be the cause of muscular soreness.  Mr. Blizzard believed that soft-tissue work was only a temporary relief of symptoms and provided no long-term improvement.  Considering the employee was to consult with an orthopedic surgeon regarding his knee and the employee’s persistence that his knee pain was the source of his pain, Mr. Blizzard recommended that treatment concentrate on the employee’s knee and not his lumbar spine.  After one treatment, the employee again asked for lower extremity and lumbar massage.  Mr. Blizzard reported that the employee’s function had not improved and the employee expressed that the pain level in his knee remained unchanged.

On October 24, 2005, the employer again reminded the employee of the November 7, 2005 appointment for the employer’s medical evaluation.  Additionally, the employer again provided notice to the employee that if he failed to attend the evaluation, his workers’ compensation benefits could be suspended.

One week before the EME appointment, the employee requested that the time of the appointment be changed from 8:00 am to the afternoon.  The employee’s request was accommodated and on November 4, 2005, the EME office called the employee and reminded him of the November 7, 2005 appointment at 4:00 pm and the employee confirmed.

The employee failed to attend the EME appointment.  The employee reported to Mr. McKeever that he had forgotten the appointment.
  The employee was informed that due to his failure to attend the EME appointment, the employer controverted all benefits under the Alaska Workers’ Compensation Act.  The employer notified the employee that the EME would be rescheduled and if the employer could not reschedule the EME in advance of the December 20, 2005 hearing, the employer would request that the Board postpone the hearing because the employer had a right to the examination before a hearing.

The employer advised the employee that the law limits the frequency of certain types of medical care; that the employee has a responsibility to cooperate and work with the therapist and physicians to assure recovery as rapidly as possible; and that there is a limit under the law to how many doctors the employee may choose to see.  The employer informed the employee that based upon the records the employer has, the employee had changed doctors more times that the law allows.  The employer notified the employee that an additional basis for the employer’s controversion was the employee’s change of physicians more often than the law allows.

The employer controverted all benefits on November 8, 2005.  Its stated reason for the controverson was, “Employee failed to attend the IME scheduled by the Employer for November 7, 2005, and is in violation of AS 23.30.095(e).”
  Additionally, the employer controverted the employee’s medical benefits.  The employer’s reason was, “Employee has made excessive changes in doctors and, thus, is in violation of 23.30.095(a).”

On November 10, 2005, the employer notified the employee that due to his failure to attend the originally scheduled EME appointment, a second appointment for an evaluation was scheduled for January 9, 2005 at 9:00 am.  The employer notified the employee that this was the first date Dr. Schilperoort was available.  The employer informed the employee it would request a postponement of the hearing as the employer could not proceed until the EME was complete.  The employer again reminded the employee that it had a right to conduct a medical evaluation every 60 days pursuant to the provisions of AS 23.30.095; that if the employee failed to attend the evaluation his compensation benefits could be suspended; and that he may be responsible for the cost of any cancellation fees that are incurred if he fails to attend the EME appointment.

On November 16, 2005, the employer filed a petition for a continuance of the December 20, 2005 hearing based upon the employee’s failure to attend the EME scheduled for November 7, 2005.  The hearing scheduled to take place on December 20, 2005 would take place before the next available EME appointment on January 9, 2006.

The employee would not stipulate to a continuance of the hearing and the Board considered the employer’s petition at hearing on November 29, 2005.  The employer argues that under the Board’s regulations at 8 AAC 45.074 (A) and (J), good cause exists to continue the hearing scheduled for December 20, 2005.  The employer asserts the employee received oral notice that the employer had set an independent medical examination at the first prehearing in this matter and received two letters from the employer advising the employee of the time and place of the examination.  The employer asserts the employee had actual knowledge of the time of the exam as evidenced by the employee’s request that the exam be reset from the morning until the afternoon.  

The employer argues that based upon the employee’s failure to attend the EME, the employer and Board will have no independent medical evidence concerning the employee’s alleged injuries.  The employer asserts medical issues in this case cannot be clarified without an independent medical evaluation because the employee believes his complaints are related to medical conditions in his knee despite the employee’s own medical providers’ opinion that the care the employee requests is not appropriate.  

The employer argues that a continuance is justified for several reasons:  Under 
8 AAC 45.074(b)(1)(A), because a material witness for the employer, the EME physician, is not available to testify because he has been unable to examine the employee and form his opinions due to the employee’s failure to attend the EME appointment.  Under 8 AAC 45.074(b)(1)(J), because additional evidence is necessary; specifically, the report and opinions of the EME physician.  The employer asserts this evidence is not available because the employee failed to attend the EME appointment.  In support of this argument, the employer cites Rayburn v. Alyeska Pipeline Service Company,
 and asserts the hearing in the case was continued when the EME was not completed prior to the hearing.  

The employer argues that a continuance is also justified under 8 AAC 45.074(b)(1)(L) based upon the employer’s diligence in setting the EME, in notifying the employee, in changing the appointment time to accommodate the employee and in notifying the employee of the changed time.  The employer asserts that in spite of its diligence, the employee failed to attend the EME.  The employer argues that if the hearing were to proceed on December 20, 2005, the employer will be deprived of the right to offer the opinion of its physician, which may result in irreparable harm because the Board would have to rule based upon the opinion of only the employee’s physicians, and any substantive decision may have to be appealed or reconsidered at considerable expense.

The employer asserts that the employee’s failure to attend the EME is justifiable reason for continuing the hearing in accord with past decisions of the Board.

Finally, the employer argues that if the hearing were to proceed, the employee could not be awarded any benefits if the Board found his claim compensable because, under AS 23.30.095(e), a mandatory provision, requires suspension of the employee’s rights to compensation until the obstruction or refusal on the part of the employee ceases.  The employer asserts that a hearing prior to the EME will be a waste of the Board’s time because until the obstruction or refusal to attend the EME ceases, the Board will be unable to award actual benefits to the employee. 

The employee argues that everything before the Board takes too long and because his benefits have been controverted, he is struggling to support himself.  The employee argues that the employer should be able to reschedule the EME immediately and that it should not take until January 9, 2006.  The employee asserts that the delay in the reschedule EME appointment is a tactic on the part of the employer and the Board to prevent him from receiving his benefits. 

The employee requested that the Board schedule a hearing as soon as possible after the 
January 9, 2005 EME appointment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
An employer has the right to have an injured worker medically evaluated.  AS 23.30.095.  Under AS 23.30.095(e), if the employee refuses to submit to an EME, the employee’s right to compensation is suspended.

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  .  . the employee shall submit to the examination without further request or order by the board. . . If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . . .

In the instant matter, the Board finds the employee failed to attend an EME appointment for which the employer provided adequate and frequent notice.  As a result, the employer as requested a continuance of the hearing scheduled for December 20, 2005.

The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . . 

Under the Board’s regulations at 8 AAC 45.070(a): “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  The Board’s regulation governing continuances, 8 AAC 45.074, provides, in part:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when…

(D) A party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically;



. . . .

(J) the Board determines at a scheduled hearing that due to surprise, excusable neglect or the board’s inquiry at hearing, additional evidence or arguments are necessary to complete the hearing.

. . . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.
The Board finds that good cause exists to continue the December 20, 2005 hearing date.  We find irreparable harm will result if the requested continuance is not granted.  Based upon the employee’s failure to attend an EME appointment scheduled pursuant to AS 23.30.095(e), the Board finds the employer’s attempts to complete its investigation and prepare its defense against the employee’s claims have been thwarted by the employee’s failure to cooperate.  The Board finds the employer’s right to due process will be violated if the employer’s request for a continuance is not granted.  The Board finds the employee has failed to cooperate, and that the employer has been unable to obtain all the relevant and necessary evidence to fully investigate the employee’s claim and establish its defense.  We find that the employer will suffer irreparable harm if required to proceed on December 20, 2005, and conclude that the hearing should be continued for good cause under 8 AAC 45.074(b)(1)(L).

Further, the Board finds, based upon the medical records in evidence in this case that, despite the employee’s treating medical providers’ recommendations, the employee has chosen the treatment he will and will not participate in.  The Board finds the record is insufficient to enable the Board to determine the rights of all parties in this matter and that additional evidence from the employer’s physician is necessary to proceed to hearing on the employee’s claims.  We conclude that good cause exists to continue the hearing under 8 AAC 45.074(b)(1)(J).

The Board notes that at the November 29, 2005 hearing, we instructed the employee and employer to proceed to the Workers’ Compensation Officer’s office immediately following the hearing to reschedule the December 20, 2005 hearing as soon as possible after the January 9, 2006 EME.  The employer complied with the Board’s directive.  However, the employee did not appear in the Workers’ Compensation office for the purpose of rescheduling the hearing.  The hearing has been set for March 22, 2006.

The Board shall order the hearing be continued until March 22, 2006.  The Board will require the employee to attend the EME scheduled for January 9, 2006.  

ORDER

1. Under 8 AAC 45.074(b)(1)(J) and (L), good cause exists and the employer’s request for a continuance of the December 20, 2005 hearing is granted.

2. The employee shall attend the January 9, 2006 EME appointment.

Dated at Anchorage, Alaska on December  28,  2005.
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Raymond S. Bridges, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of IZAZ E. KHAN employee / applicant; v. ADAMS & ASSOCIATES, employer; INSURANCE COMPANY OF THE STATE 0F PENNSYLVANIA, insurer / defendants; ;Case No. 200503126; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December  28,  2005.






Robin Burns, Clerk
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