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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JASON P. BEATTY, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

WOLVERINE SUPPLY INC,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN.,

                                                  Insurer,

                                                     Defendants.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  199911137
        AWCB Decision No.  06-0001

        Filed with AWCB Fairbanks, Alaska

        on January 3, 2006


We heard the employee’s claim for temporary partial disability (“TPD”) benefits, penalties, interest, attorney fees and legal costs in Fairbanks, Alaska on December 8, 2005.  Attorney Robert Beconovich represented the employee.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  We heard this claim with a two-member panel of the Alaska Workers’ Compensation Board, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on December 8, 2005.

ISSUES

1.
Is the employee entitled to TPD benefits under AS 23.30.200?

2.
Is the employee entitled to penalties under AS 23.30.155(e)?

3.
Is the employee entitled to interest under 8 AAC 45.142?

4.
Is the employee entitled to attorney fees and legal costs under AS 23.30.145?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his left ankle from being struck by falling sheetrock on June 10, 1999, while working as an electrician for the employer on a barracks reconstruction project at Fort Wainwright, Alaska.
  In an earlier decision and order on this case, issued on March 1, 2004, we discussed the history of the case and summarized the evidence, in part, as follows:

. . . . Hunter Judkins, M.D., diagnosed a fracture and splinted the ankle.
  The employee continued to work, and was released from medical care on August 20, 1999.
  The employee was laid off for lack of work from Phase I of the employer’s barracks project on September 14, 1999.
  

The employee worked as a bartender part-time at the Luna Sea for the fourth quarter of 1999 and the first quarter of 2000.
  He also worked part-time as a bartender for the Howling Dog Saloon from the fourth quarter of 1999 through the third quarter of 2001.

He was rehired by the employer to wo[r]k on Phase II of the barracks project during the first quarter of 2000.
  The employee then worked as an electrician for Bronco Electric in the third and fourth quarters of 2000.
  The employee collected unemployment compensation benefits from October 8, 2000 through December 16, 2000.
  He also worked an electrician for Inland Petroservices in the fourth quarter of 2000 through the first quarter of 2001.
  The employer filed an Alaska Department of Labor Employment Security Tax Wage Inquiry, which indicates the employee received a total of $22,946.15 in wages from these jobs during the time of the employee’s injury until his surgery, from the fourth quarter of 1999 through the fourth quarter of 2000.

Orthopedic surgeon Richard Cobden, M.D., performed arthroscopic surgical debridement of the left ankle to repair internal derangement on January 16, 2001.
  On December 26, 2001, Dr. Cobden noted that the employee had essentially recovered, needing only conservative care.
  He reported the employee was medically stable, with a six percent whole person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition.

The employer accepted the compensability of the employee’s injury, and provided medical benefits, temporary total disability (TTD) benefits from the time of the employee’s surgery until Dr. Cobden found him medically stable, and permanent partial impairment (PPI) benefits based on Dr. Cobden’s rating.
  The employer considered the employee to be a temporary worker, earning $37.67 per hour.
  Because the employee provided the employer no wage documentation for the year preceding his injury, the employer paid him at the minimum compensation rate of $110.00 per week.



The employee filed a Workers’ Compensation Claim form on July 6, 2001, claiming additional TTD benefits, unspecified temporary partial disability (“TPD”) benefits, PPI benefits, a compensation rate adjustment, interest, and attorney fees.
  In a prehearing conference on September 25, 2003, the employee’s claim was set for hearing on January 15, 2004.
  In that prehearing conference the employee dropped the claim for PPI benefits.
  In a prehearing conference on January 7, 2004, the employee’s claim for TTD benefits was limited to the period ending December 26, 2001.
  The employee did not specify the periods nor amounts of TPD benefits claimed.

The superintendent of the employer’s barracks project testified in a deposition that the project ran over a period of three yeas, but it was divided into three phases of no more than six months each.
  He testified all employee’s were hired on a temporary basis, laid off at the end of each phase, and had no guarantee of rehire or continued work.

Woody Minton testified at the hearing that he had worked as an electrician with the employee on the employer’s barracks project.  He testified he was paired with the employee to accommodate his physical limitations after his ankle injury, assigning the employee those portions of the work that permitted to get off his feet.  He testified he was the foreman for the Bronco job, and hired the employee, assigning him to trim work where he could get off his feet.  He testified the employee worked on the Petroservices job as an expediter.  He testified the barracks project took three years, and that several, but not all, of the electricians work through the whole project.  He testified the Bronco and Petroservices jobs paid Davis Bacon wages.   

The employee testified at the hearing that he attended the University of Alaska Fairbanks from 1993 through 1998, completing a double major in photojournalism and justice.
  He testified he served as an intern at the Fairbanks Daily News-Miner during 1998.  He testified he began to work on the barracks project to retire his college debts and to save money for law school.   He testified he expected to work for all phases of the barracks project for approximately three and a half years, then to go to law school.  

The employee testified he had significant limitations from the injury, and that one of his physicians Jeremy Becker, M.D., restricted him to light work for a period of time.  He testified he still has instability in the ankle, and wears an orthotic device.  He testified that Dr. Cobden has indicated his next option would be to fuse the ankle.  He testified each of his jobs had been modified to relieve him of heavier duties.  The employee testified his injury had impeded his ability to earn and save money, so he entered law school at the University of Denver earlier than planned, and will graduate this May.

He testified he worked 40-hour weeks with the employer, with some overtime pay.  He testified he was paid $38.68 per hour.  He testified he was recalled to work for the employer for two days in October 1999.  He testified he was recalled to the employer’s barracks project for Phase Two in January 2000, but laid off in March 2000.  He testified he received $8.00 per hour bartending, $25.00 an hour at Bronco, and $38.00 per hour at Petroservices.

We here adopt the foregoing summary of the evidence by reference.  In the earlier hearing concerning the employee’s compensation rate and TTD benefits, as well as on TPD benefits, on January 15, 2004, the employee argued he would have worked for approximately three and a half years 40 to 50 hours per week for the employer at $38.68 per hour, but for his injury.  He argued his compensation rate should have been calculated based on his prospective earnings at the time of his injury, and the rate should be set at the maximum of $700.00 per week, to reflect actual wages he lost during his disability.  He requested that we keep the record open for him to file information concerning specific periods of TPD resulting from his injury.

In our March 1, 2004 decision and order, we found and concluded, in part:

Aside from the employee’s non-gainful occupation for the year preceding his injury, there is another aspect of this case that is somewhat unusual.  The employee actually did continue to work following his injury for approximately a year and a half, before he suffered TTD as a result of his surgery, and we have a record of his actual earnings after the injury.  For a five-quarter, or 15-month period of that time, the Department of Labor tax records reflect that he earned $22,946.15 in wages from various jobs.  This is an average gross weekly earning of $353.00 for that 65-week period.  Although the employee asserts he would have earned more but for his injury, we find the record reflects that his positions with the employer during the period before his surgery came to an end as a result of lack of work, not disability.  Accordingly we find the preponderance of the evidence available to us indicates his income during that period was undiminished by disability.  We find his actual earnings for the period between his injury and surgery, reasonably reflect his earning capacity at that time.

We find that basing his compensation rate on the calendar year before his injury, a time when he had virtually no earnings, does not provide a rational basis for calculating his compensation rate for his period of disability . . . .  Based on the unique facts of this case, we find that the employee’s earnings from the fourth quarter of 1999 through the fourth quarter of 2000, with a gross weekly earning of $353.00, do provide a rational and reasonably accurate basis for calculating his weekly compensation rate. . . .  Based on the preponderance of the available evidence, we find AS 23.30.220(a)(4)(B) most accurately predicts the employee's expected earnings during the period of his disability.  We conclude the employee’s weekly compensation rate should be calculated under that subsection, based on a gross weekly earning of $353.00.
     

Concerning the employee’s earlier claim for TPD benefits, we found and concluded, in part:

[B]ased on our review of the record, we find no specific evidence of partial time-loss, resulting in specific income loss.  Accordingly, we cannot find the employee has raised the presumption of compensability concerning his claim for TPD benefits.

We note that, during the hearing, the employee specifically requested us to keep the record open to allow him to submit evidence supporting his claim for TPD benefits.  Because the employee has not raised the presumption of compensability for TPD benefit, we must dismiss this claim.  To honor the employee’s request for an opportunity to submit evidence supporting his claim for those benefits, we will dismiss his claim for TPD benefits, without prejudice.  If the employee wishes to pursue those benefits, he must file a new Workers’ Compensation Claim form. 
  

The employee filed a Worker’s Compensation Claim on August 10, 2005, requesting TPD benefits.
  In a prehearing conference on October 12, 2005, the employee’s claim for TPD was set for a hearing on December 8, 2005.

At the hearing on December 8, 2005, the employee testified that after his injury, the employer put him back to trimming work, which was within his physical capacity.  He testified Dr. Becker released him to work only at his request, when he was actually restricted in his physical ability from June 1999 through January 2001, the period for which he claimed TPD benefits.  He testified his bartending work at Club Soda and the Howling Dog Saloon was given to him by friends, who accommodated his physical limitations.  He testified his work at Cotton’s Maintenance, Bronco Electric, and Inland Petro Services had all been limited in scope, and the supervisors in each job made accommodations to his physical limitations.  He testified that although he was not a member of the IBEW electrician’s union, about half of the electrician’s work in the Fairbanks area was non-union.  

At hearing, the employee filed a Temporary Partial Disability calculation sheet, suggesting TPD weekly payment amounts due from December 26, 1999 through December 30, 2000.  In his hearing brief, the employee indicated his calculations were based on a gross weekly earning amount of $353.00, which he based on the weekly compensation rate in the same amount ordered in our March 1, 2004 decision and order.  The employee’s Temporary Partial Disability calculation sheet indicated a total of $3,708.70 in TPD benefits was due for that period.  

In the hearing, and in his brief, the employee argued that between June 1999 and January 2001 he had been physically able to work on a limited subset of electrician duties in a competitive environment.  He argued his work opportunities had been limited to those provided by personal relationships with accommodating employers.  He argued we should find he had been underemployed during that period, and award TPD benefits as outlined in his calculations.  He additionally requested penalties, interest, and statutory minimum attorney fees.

In the hearing, and in its brief, the employer argued the employee was released to work during the period for which he now claims TPD benefits.  Although the employee may have been having discomfort and medical problems with his ankle during that period, he has not shown that those problems actually caused any work time loss.  The employer asserted the employee’s work pattern for the employer’s project was roughly the same for the periods before and after his injury.  It argued that in out March 1, 2004 decision, we found the employee’s income was undiminished by disability during the period in question, and that finding is final. The employer also argued the employee was medically stable as of August 20, 1999, when he was released to work.  Because he was medically stable, it argued he could not be eligible for TPD.  The employer requested that we dismiss the employee’s claims.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
TPD BENEFITS
AS 23.30.200(a) provides, in part:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury … to be paid during the continuance of the disability . . . .  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  To make a prima facie case, the employee must present some evidence that (1) he has an injury-related partial time-loss during the claimed period and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

The record indicates the employee’s work history was intermittent, with varying wages, before and after his injury on June 10, 1999.  The record also indicates the employee’s earnings during the year before his injury on June 10, 1999, were lower than those following his injury, and that the employer originally paid him a compensation rate based on the relatively low earnings during the period before his injury.  In our March 1, 2004 decision, we increased his compensation rate based on his increased earnings during the period for which the employee now claims TPD benefits.  In that decision we found preponderance of evidence in the record indicated his earnings during the period from his injury until his surgery in 2001 were undiminished by disability.  The employee’s present claim appears to simply take a blended level of earnings derived from the period on which his compensation rate is based, and claims TPD benefits for those weeks in which he did not work or for which he received lower wages.   

We have reviewed the entire documentary record, and the testimony from both hearings on the employee’s claims.  Although the employee asserts he was underemployed during the period from June 1999 through January 2001 as a result of his work injury, we can find no specific evidence of missed work opportunities, decreased hours of work or loss of pay related to his injury, or any other specific incident showing actual decreased earning capacity.  We no specific evidence of partial time-loss or specific income loss related to his ankle injury.  

Based on our review of the record, we can find no specific evidence of decreased earning capacity during the claimed period.  Accordingly, we cannot find the employee has raised the presumption of compensability concerning his claim for TPD benefits.  In the absence of even the minimal evidence necessary to raise the presumption provided at AS 23.30.120, we conclude the claim must be denied.

However, even if we could find the employee’s assertions of income loss were sufficient evidence in themselves to raise the presumption of compensability, we note the evidence in the record indicates the employee was released to work during this period, and did actually work full time when he found employment.  We find this is substantial evidence to rebut the presumption of compensability for the claim for TPD benefits.
  

Once substantial evidence shows the condition does not result in any additional work-related disability, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

We have reviewed the entire documentary record, as well as the records from the two hearings, and we find the preponderance of the evidence indicates the employee worked at all the job opportunities he could find during the period from June 1999 through January 2001.  We find no specific credible evidence of missed work opportunities resulting from his ankle injury during that period.
  Based on the preponderance of the available evidence, we find no loss of the employee’s earning capacity during that period.  We must deny the employee’s claim for TPD benefits.

II.
PENALTY AND INTEREST
AS 23.30.155(e) and 8 AAC 45.142 provide for penalties and interest on benefits due, but unpaid or paid late.  In this decision we have awarded no additional benefits.  Accordingly, we can find no unpaid benefits upon which to award penalties or interest.  We conclude these claims must be denied. 

III.
AWARD OF ATTORNEY FEES
AS 23.30.145(a) provides, in part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. . . . the fees may be allowed only on the amount of compensation controverted and awarded. . . . 

Subsection .145(a) requires the award of attorney fees costs to be at least 25 percent for the first $1,000.00 awarded , and at least 10 percent for all additional benefits awarded.  However, in this decision we have awarded the employee no additional compensation.  Accordingly, we must deny the request for attorney fees and legal costs.
  

ORDER

The employee’s claims for TPD benefits under AS 23.30.200, penalties under AS 23.30.155(e), interest under 8 AAC 45.142, and attorney fees and costs under AS 23.30.145(a), are denied and dismissed.


Dated at Fairbanks, Alaska this 3rd day of January, 2006.





ALASKA WORKERS' COMPENSATION BOARD

/s/ William Walters

William Walters,

Designated Chairman

/s/ Chris N. Johansen

Chris N. Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JASON P. BEATTY employee / applicant; v. WOLVERINE SUPPLY INC, employer; ALASKA INSURANCE GUARANTY ASSN, insurer / defendants; Case No. 199911137; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of January, 2006.

Sandra Stuller, Workers’ Comp. Officer
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