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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                       Juneau, Alaska 99802-5512

	JESSE E. STERNS, 

                                                   Employee, 

                                                     Respondant,

                                                   v. 

ALUTIIQ MANAGEMENT,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS. CO.,

                                                  Insurer,

                                                     Petitioners.

	)
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)

)
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)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200414407
        AWCB Decision No.  06-0008

        Filed with AWCB Anchorage, Alaska

        on January 11, 2006


The Alaska Workers’ Compensation Board (Board) heard the employer’s Petition to Dismiss on December 21, 2005 at Anchorage, Alaska.  The employee appeared telephonically, representing himself.  Attorney Jeffrey Holloway represented the employer and insurer.  The record closed at the conclusion of the hearing.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE
Whether to dismiss the employee’s claims for failure to cooperate with discovery under AS 23.30.108.  


SUMMARY OF THE EVIDENCE
According to his August 26, 2004 Report of Occupational Injury or Illness, the employee injured his low back on August 25, 2004, while working for the employer as a laborer.  He described his mechanism of injury as follows:  “While stretching my back popped sending pain throughout my back and down the back of my legs.”  The employer initially doubted the validity of his injury, noting:  “Employee is working a night job doing drywall work.”  In an August 26, 2004 note from the employee’s co-worker, the co-worker wrote:  “I Jimmy Dawson was working with Jesse Sterns and he said he hurt his back at home hauling sheetrock and told me about 8-24-04 and looked like he was in pain.”  

The employee treated periodically at the North Pacific Medical Center in Kodiak with complaints of back pain radiating into the legs from August 26, 2004 until April of 2005.  At the request of the employer, the employee was evaluated by Steven Schilperoot, M.D., on April 5, 2005, who essentially diagnosed a temporary aggravation of long standing degenerative disc disease.  Dr. Schilperoot opined the employee was medically stable, needed no further medical care, and had no permanent impairment relative to the August 24, 2005 work incident.  Based on this report, the employer controverted all further medical care and indemnity benefits on April 21, 2005.  

On May 2, 2005, the employee filed a claim seeking a finding of a frivolous or unfair controversion, to which the employer answered on May 11, 2005.   At a prehearing conference on June 3, 2005 the employee amended his claim adding ongoing medical costs, reemployment benefits, and an SIME.  The employer sent the employee a packet of information releases on June 29, 2005, which the employee signed for on July 11, 2005;  the requested releases were never returned.  A prehearing conference was held on July 25, 2005 which the employee did not attend.  In the prehearing conference summary,  the employee was advised that he should sign the releases or request a protective order.  The employee took no action was taken.  The employee did not appear at a prehearing scheduled for September 21, 2005.  Again, the employee did not appear at a prehearing conference scheduled for October 26, 2005;  the workers’ compensation officer ordered the employee to sign the releases within 10 days of the prehearing conference summary.  

At the December 21, 2005 hearing, the employer presented its arguments why dismissal was an appropriate sanction for the employee’s disregard of discovery orders.  The employer asserts that it has incurred increased litigation costs, and the employee’s failure to comply had delayed the investigative and litigation process.  When questioned by the Board regarding the possible possible sanction of dismissal as a consequence for his failure to cooperate with discovery, the employee replied:  “That’s fine with me.”  He advised the Board and the employer that he no longer wished to pursue his claims and that he just wanted to “get on with his life.”  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.107 provides in pertinent part:  “Upon written request, an employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee’s injury.”  AS 23.30.108 provides in pertinent part:  

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the Board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails deliver the written authority as required by AS 23.30.107 with 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  

. . . 

(c)
At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence  relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  

We have always encouraged parties to cooperate during the discovery process and only to seek our assistance when voluntary compliance has not been forthcoming.  (See, e.g., Leineke v. Dress Industries-Atlas, AWCB Decision No.  86-0063 (March 28, 1986)).  We find the employer made multiple requests to the applicant for voluntary compliance and only sought the Board's assistance when the applicant did not comply.

Generally, we do not impose the harsh sanction of dismissal of an applicant’s claim for failure to comply with discovery, without ample warning and notice.  MacCarroll v. Catholic Social Services, AWCB Decision No. 97-0001 (January 6, 1997).  However, in some cases, we have found the applicant’s failure to cooperate with discovery particularly egregious, after ample warnings of possible dismissal, and dismissed the applicant’s claims in their entirety.  (Eppinger v. Chris Berg, et al, AWCB Decision No. 05-0147 (May 31, 2005)).  In Eppinger, the applicant ignored every Board order to sign releases and comply with discovery.  The applicant advised the Board at the January 6, 2005 hearing that she “just wants this case dismissed.”  We found that to be a clear indication that she never intended to comply with the legitimate discovery requests.  Accordingly, in Eppinger, we concluded the applicant’s claims against all employers were dismissed for failure to comply with discovery requests.

Like Eppinger, in the present case, we find that the employee has clearly indicated at hearing that he has no intentions of complying with the Board or its’ Designee’s discovery orders.  The employee advised that the sanction of dismissal was “fine with me” and that he just wants “to go on with his life.”  Based on these representations we find that the employee no longer wishes to pursue his claims against the employer.  We conclude that the employee’s May 2, 2005 claims, as amended, shall be dismissed with prejudice.  


ORDER
The employee’s May 2, 2005 claims, as amended, are dismissed with prejudice.  

Dated at Anchorage, Alaska on January 11, 2006.





            ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Unavailable for Signature






S. T. Hagedorn, Member

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.  
RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JESSE E. STERNS employee / respondant; v. ALUTIIQ MANAGEMENT, employer; ZURICH AMERICAN INS. CO., insurer / petitioners; Case No. 200414407; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 11, 2006.






Robin Burns, Clerk
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