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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                      Juneau, Alaska 99802-5512                               

	EDGAR W. SIPPLE, III, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

                                                  Employer,

                                                   and 

                                                  Insurer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200410301
      AWCB Decision No. 06-0012 

       Filed with AWCB Anchorage, Alaska 

       on January  17,  2006.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s request for a Second Independent Medical Evaluation (“SIME”) on  December 7, 2005 at Anchorage, Alaska.  Attorney Charles Coe represented the employee.   Attorney Shelby Davison, represented the employer and insurer (“employer”).  The record was held open to December 19, 2005, for receipt of evidence regarding the employee’s participation in physical therapy and the employer’s comments. The record then closed after receipt of the employee’s evidence and the employer’s comments when the Board met to consider this matter on December 20, 2005.


ISSUE

Should the Board order another SIME for the employee under AS 23.30.095(k) or AS 23.30.110(g)?


SUMMARY OF THE EVIDENCE
The recitation of facts in this decision is limited to those necessary to determine the issue before the Board.  The employee worked for the employer as a custodian.  He was 41 years of age at the time of the injury.  On  March 1, 2004, the employee was injured when he was trying to move a heavy floor cleaner and wrenched his back.  He saw his treating physician, Derek Hagen, D.O., who diagnosed lumbar back pain.
  X-rays were done which showed no significant abnormality.
  An MRI
 was done on April 15, 2004, which showed disc degenerative changes at the lowest three lumbar intervertebral disc spaces.  These include dessication of disc material, annular tears and small protrusions.  The largest of these was at 5-1, which extends into the right 5-1 neural foreman.  There was also noted to be early contact with the right intracanalicular L5 nerve root.

The employee could not be accommodated at work with his restrictions.
  The employee was referred to Michel Gevaert, M.D., for further evaluation and treatment.  Dr. Gevaert saw the employee on May 7, 2004.
  He recommended an epidural steroid injection to be followed by physical therapy and medications.  The injection was performed May 13, 2004.
  On May 17, 2004, the employee underwent electrodiagnostic testing by Dr. Gevaert.  Dr. Gevaert performed a normal electromyographic study.  He recommended proceeding with a diagnostic facet block.
  The block procedure was performed May 20, 2004.
  Dr. Gevaert then referred the employee for electrodiagnostic consultation with Sean Taylor, M.D.  He recommended a brain MRI as well as a referral for physical therapy and continued management of the employee’s low back pain with Celebrex, Flexeril and Percocet.
  Dr. Gevaert saw the employee again on June 9, 2004. His diagnosis was dyesthesia both lower extremities and lumbar facet syndrome.   He recommended repeat of the medial branch block.
  The employee underwent an MRI of the brain and cervical spine on June 14, 2004.
  The MRI of the brain was normal.  The cervical spine showed small midline protrusions at 6-7 and 7-1 which did not exert significant mass effect on adjacent neural elements.

The employee continued to see Dr. Hagen.  On June 18, 2004, the employee was again seen by Dr. Gevaert who noted low back pain, radicular type pain and numbness in both lower extremities, the etiology of which was unknown.  Dr. Gevaert recommended Darvocet and possibly a work hardening program.

The employee saw Patrick Radecki, M.D., a physiatrist, at the employer’s request, for an employer’s medical evaluation on July 2, 2004.
  His impression was preexisting degenerative disc disease in the lumbar spine related to aging.
  Dr. Radecki also noted that the employee suffered a lumbar strain on March 1, 2004, which initially was felt to be resolved by his physician.  Dr. Radecki also noted chronic low back pain.  Dr. Radecki opined that the lumbar strain experienced March 1, 2004 resolved by the end of March 2004 and then was followed by chronic pain syndrome which began in May 2004, and was not caused by any work injury.  He did not recommend further diagnostic studies and considered the employee’s lumbar strain to be medically stable. He did not believe the employee required further medical treatment.  He believed the employee could return to work and that he had no permanent impairment.
  Dr. Radecki followed up with another report on August 18, 2005.  He made additional findings regarding the employee’s condition in comparison with what he had observed at the July 2, 2004 report.  He also disagreed with Dr. Silverman’s report and was critical of it because inaccuracies in testing and observations.  He maintained his July 2, 2004 opinion was basically correct, that the employee’s work injury had resolved and that the employee later developed chronic low back syndrome.

The opinions of Dr. Hagen and Dr. Gavaert and those of the employer’s medical examiner, Dr. Radecki, were in disgreement concerning several issues including medical stability, functional capacity, permanent impairment, physical capacity and the reasonableness and necessity of continued medical treatment regarding the employee’s injuries, which included lumbosacral spine pain, left lower extremity burning and paresthesia pain and right lateral thigh pain. These disputes were considered significant and it was felt by the Board an SIME would assist in resolving the dispute. The disputes required an SIME. On January 13, 2005, the SIME physician, Judy Silverman, M.D., found the employee was suffering from lumbosacral strain/sprain superimposed on lumbar degenerative disc disease, neuropathic pain and chronic pain.
  Dr. Silverman also found that the pain and symptoms were related to the March 1, 2004 injury and, prior to that time, there was an underlying degenerative disc disease, although the employee was able to perform the physical demands of his job and function without pain.  Dr. Silverman also found that the March 1, 2004 injury aggravated and combined with the pre-existing condition to produce the need for medical treatment.  Dr. Silverman went on to indicate that the employee had not been provided with  medications to address the neuropathic quality of his pain, nor had he been provided any physical therapy to help him define positions of comfort or regain strength and endurance.  Dr. Silverman noted that with the passage of a year the employee was experiencing a significant degree of superimposed deconditioning.  Although Dr. Silverman felt the treatment the employee had received was reasonable, she did not believe it was complete.  She recommended neuropathic pain medications and an aggressive stretching, strengthening and conditioning program which might allow the employee to regain his strength and the conditioning necessary to work as a school custodian.  Dr. Silverman determined that the employee was not medically stable.  She recommended 12-16 weeks of physical therapy and conditioning to achieve the strength level necessary to work full time.  She also recommended a trial of neuropathic pain medications.  She also recommended possible work restrictions if the employee was to return to work as a custodian.  She agreed with his current work restrictions which were three hours a day of standing or walking; lifting, pushing pulling 10 pounds; no overhead work; no stooping or bending; no kneeling or squatting; and the ability to change position at will.
  

Subsequently, the employee received a prescription for physical therapy.
  Records submitted after the hearing showed  the employee was in a physical therapy program in April 2005 until he left the state to relocate to Florida in early May 2005.
  He returned in July 2005. However, the employee was not authorized by the employer to see a physical therapist in Eagle River.  He was required to return to his prior therapist who required another doctor’s referral, which was obtained in late July 2005.
  The employee returned to physical therapy in August 2005, but the employer refused to pay for the therapy bills as of August 26, 2005 based on a controversion by the employer in reliance on Dr. Radecki’s reports.

The employee requests that he be seen again by Dr. Silverman to determine if he has reached medical stability.  The employer contends that the employee left but returned to Alaska, and that as his previous prescription for physical therapy had expired, he was required to get another one which was finally issued in late July 2005.  At the time the physical therapy was controverted, the employee had completed only eight physical therapy sessions.
  The employer objects to another SIME based on the expense entailed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135(a) provides, in part:



In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.095(k) provides, in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

The Board first considers the criteria under which we review requests for SIME evaluations, specifically:

1. Is there a medical dispute between the employee’s attending 

physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?  

AS 23.30.110(g) provides:


(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

8 AAC 45.090 provides in part:

(b) Except as provided in (g) of this section, regardless of the date of an employee's injury, the board will require the employer to pay for the cost of an examination under AS 23.30.095 (k), AS 23.30.110 (g), or this section. 

(c) If an injury occurred before July 1, 1988, an examination requested by the employer not less than 14 days after the injury, and every 60 days after that, is presumed reasonable, unless the presumption is overcome by a preponderance of the evidence, and the employee shall submit to an examination by the employer's choice of physician without further request or order by the board. Unless medically appropriate to obtain new diagnostic data, the physician shall use existing diagnostic data to complete the examination. 

(d) Regardless of the date of an employee's injury, the employer must 

(1) give the employee and the employee's representative, if any, at least 10 days' notice of the examination scheduled by the employer; 

(2) arrange, in advance of the examination date, for the employee's transportation expenses to the examination at no cost to the employee if the employee must travel more than 100 road miles for the examination or, if the employee cannot travel on a government-maintained road to attend the examination, arrange for the transportation expenses by the most reasonable means of transportation; and 

(3) arrange, in advance of the examination date, for the employee's room and board at no cost to the employee if the examination requires the employee to be away from home overnight. 

(e) If the employer fails to give timely notice of the examination date or fails to arrange for room and board or transportation expenses in accordance with (d) of this section, and if the employee objects to attending the examination because the employer failed to comply with (d) of this section, the employer may not suspend benefits under AS 23.30.095 (e). 

(f) If a physician examines an employee at the employer's request and if the employer objects to the board's consideration of the physician's report unless the physician is made available for cross-examination, the phrase "furnished and paid for by the employer" in AS 23.30.095 (e) includes paying in advance all the employee's costs for making the physician available for cross-examination. 

The Board finds that, originally, the opinions of Dr. Hagen and Dr. Gavaert and those of the employer’s medical examiner, Dr. Radecki, were in disagreement concerning several issues including medical stability, functional capacity, permanent impairment, and physical capacity.   Further, there was disagreement regarding the necessity of continued medical treatment for the employee’s injuries which included lumbosacral spine pain, left lower extremity burning and paresthesia pain and right lateral thigh pain. The Board found that these disputes were significant and a SIME would assist the Board in resolving the dispute. The Board found that these disputes justified a SIME, and, on January 13, 2005, the SIME physician, Dr. Silverman, found the employee was suffering from lumbosacral strain/sprain superimposed on lumbar degenerative disc disease, neuropathic pain and chronic pain.  Dr. Silverman also found that the pain and symptoms were related to the March 1, 2004 injury and prior to that time there was an underlying degenerative disc disease, although the employee was able to perform the physical demands of his job and function without pain.  Dr. Silverman also found that the March 1, 2004 injury aggravated and combined with the pre-existing condition to produce the need for medical treatment.  Dr. Silverman went on to indicate that the employee had not been provided with medications to address the neuropathic quality of his pain nor had he been provided any physical therapy to help him define positions of comfort or regain strength and endurance.  Dr. Silverman noted that with the passage of a year the employee was experiencing a significant degree of superimposed deconditioning.  Although Dr. Silverman did not believe the employee’s was complete.  She recommended neuropathic pain medications and an aggressive stretching, strengthening and conditioning program which might allow the employee to regain his strength and the conditioning necessary to work as a school custodian.  Dr. Silverman determined that the employee was not medically stable.  She recommended  physical therapy and conditioning to achieve the strength level necessary to work full time.  She also recommended a trial of neuropathic pain medications.  

Thereafter, the employee received a prescription for physical therapy.
  The record shows the employee was in a physical therapy program in April 2005 until he left the state to relocate to Florida.
  He returned to Alaska in July 2005 but was not authorized by the employer to see a therapist in Eagle River. The employee ultimately returned to physical therapy in August 2005.  However, the employer refused to pay for the therapy bills as of August 26, 2005 based on a controversion by the employer based on Dr. Radecki’s reports.

AS 23.30.110(g) grants the Board the authority to order an employee to attend an examination with a physician of the Board’s choice.  It states in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.

The Board finds it will be assisted by having the employee examined by a physician regarding the medical stability, permanent impairment, physical capacity and the reasonableness and necessity of continued medical treatment of the employee’s lumbosacral spine, left lower extremity and right lateral thigh injuries.  The Board will therefore exercise our discretion to have the employee examined concerning these issues by the SIME physician, Dr. Silverman.

An SIME must be performed by a physician on the Board’s list.  We find a medical doctor with Dr. Silverman’s specialty is best suited to answer the current questions as to the employee’s medical stability and to perform the SIME and AS 23.30.110(g) evaluation.  Judy Silverman, M.D., is a physician on our list who specializes in physical medicine and rehabilitation, electrodiagnosis and pain management  As she has seen the employee in the past and is familiar with his  condition prior to the limited course of physical therapy, the Board  chooses Dr. Silverman to perform the follow up SIME and the AS 23.30.110(g) evaluation and to answer questions regarding the employee’s medical stability. 


ORDER
Pursuant to AS 23.30.095(k), AS 23.30.135 and AS 23.30.110(g), an SIME shall be conducted by Dr. Silverman regarding whether the employee’s physical therapy and medications have resulted in his attaining medical stability.  In addition, if the employee has reached medical stability, the other questions originally posed in the first SIME should be addressed by Dr. Silverman.

Dated at Anchorage, Alaska this 17th day of  January ,  2006.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Dave Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EDGAR W.SIPPLE, III, employee / applicant; v. ANCHORAGE SCHOOL DISTRICT, employer and insurer / defendant; Case No. 200410301; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of  January, 2006.






Robin Burns, Clerk 
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� March 4 and 11, 2004 Hagen reports.


� March 3, 2004 x-rays.


� Magnetic resonance imaging.


� April 15, 2004 MRI.


� April 20, 2004 Hagen report.


� May 7, 2004 Gevaert report.


� May 13, 2004 Gevaert report.


� May 17, 2004 electrodiagnostic study.


� May 20, 2004 medial branch block report.


� May 28, 2004 Taylor report at 2.


� June 9, 2004 Gevaert report.


� June 14, 2004 MRI report.


� Id.


� June 29, 2004 Gevaert report.


� Employer’s medical evaluation authorized by AS 23.30.095(e) and (k).


� July 2, 2004 Radecki report at 7.


� Id., at 10-11.


� August 18, 2005 Radecki report.


� January 13, 2005 Silverman report.


� Id., at 10.


� April 28, 2005 Hagen prescription for physical therapy.  June 20, 2005 Health Sound referral for physical therapy for chronic discogenic low back pain.


� April 12, 2005 physical therapy evaluation by Stacey Szymanski, PT   2x a week for 12 weeks was recommended.  See also April 28, 3005 pt notes, April 20, 2005 pt notes, April 22, 2005 pt notes, April 25, 2005 pt notes, and  April 27, 2005 pt notes.


� July 29, 2005 Hagen referral.


� August 2, 2005 Szymanski physical therapy evaluation.  3x a week for seven to eight weeks was recommended.  The employee underwent physical therapy on August 4,  August 8, August 10,  August 15, August 16, August 19, August 23, and August 26, 2005.  August 25, 2005 controversion.


� Id.


� April 28, 2005 Hagen prescription for physical therapy.  June 20, 2005 Health Sound referral for physical therapy for chronic discogenic low back pain.


� April 12, 2005 physical therapy evaluation by Stacey Szymanski, PT   2x a week for 12 weeks was recommended.  See also April 28, 3005 pt notes, April 20, 2005 pt notes, April 22, 2005 pt notes, April 25, 2005 pt notes, and April 27, 2005 pt notes.


� August 2, 2005 Szymanski physical therapy evaluation.  3x a week for seven to eight weeks was recommended.  The employee underwent physical therapy on August 4,  August 8, August 10,  August 15, August 16, August 19, August 23, and August 26, 2005.
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