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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN E. SAWICKI, 

                               (Deceased) Employee, 

                                                     Applicant,

                                                   v. 

GREAT NORTHWEST, INC,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200205791
        AWCB Decision No. 06-0029

        Filed with AWCB Fairbanks, Alaska

        on February 6,  2006


We heard the employee's claim for medical benefits, transportation cost, attorney fees, and legal costs, in Fairbanks, Alaska, on January 19, 2006.  Attorney Michael Jensen represented the deceased employee’s heirs (his wife and three children, henceforth “employee”).  Attorney Patricia Zobel represented the employer and insurer (“employer”).  We heard this claim with a two-member panel of the Board, a quorum under AS 23.30.005(f).  We kept the record open to allow the employee to supplement his affidavit of attorney fees, and to allow the employer to respond.  We closed the record when we next met, January 26, 2006.

ISSUES

(1)  
Is the employee entitled to an award of additional medical benefits, under AS 23.30.095(a)?

(2)  
Is the employee entitled to additional medical related travel costs, under AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084?

(3)  
Is the employee entitled to interest, under AS 23.30.155(p)?

 (4) 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?


SUMMARY OF THE EVIDENCE
The employee injured his lower back lifting a steel plate on February 14, 2002, while working as a welder and mechanic for the employer, on dispatch from the Operating Engineers Local 302.
  The employee saw John Joosse, M.D., who ordered an MRI
 on February 25, 2002, which revealed a disc herniation at L3-4 and a disc protrusion at L4-5.
  Dr. Joosse performed a decompression and disc evacuation surgery at L3-4 and L4-5 on March 8, 2002.
  The employee returned to work on March 25, 2002, and continued working until his death. The medical record in this case is extensive, with numerous records dealing with the treatment of a 1998 ankle crush injury.  Of necessity, we here discuss only those reports necessary to the resolution of the disputed issues addressed in this decision and order.  

The employer accepted liability for the injury, providing temporary total disability (“TTD”) benefits during his recovery from the surgery, and ongoing medical benefits.
  The employee’s symptoms persisted, and Dr. Joosse provided continuing conservative care, including medication and epidural injections.
  The employee also sought treatment from his family physician, Kendrick Blais, D.O., who prescribed pain medication.
   

At the employer’s request, Paul Williams, M.D., and Dejan Dordevich, M.D., evaluated the employee on March 14, 2003.
  In their report, Drs. Williams and Dordevich indicated the employee’s back condition was related to his work injury, and his treatment had been necessary and reasonable.
  They indicated conservative medical treatment may be needed for the remainder of the employee’s life.
 

The employer issued a Controversion Notice on May 20, 2004, denying benefits based on the assertion that his work after his 2002 injury had aggravated his back condition.
  The employee filed a Workers' Compensation Claim on November 22, 2004, asserting his benefits had frivolously and unfairly controverted, and requesting reinstatement of medical benefits.
  The employer filed an Answer on January 3, 2005.
  

Despite the conservative care, the employee’s pain persisted, and on August 4, 2004, Dr. Joosse referred the employee to orthopedic surgeon David Witham, M.D., for a consultation for pain management, which occurred on October 27, 2004.
  Dr. Joosse agreed with Dr. Witham’s recommendation to attend a pain clinic / spine center.
  Dr. Joosse thought the employee was a candidate for a spinal cord stimulator or pain pump.
  Dr. Witham referred the employee to Virginia Mason Pain Clinic,
 in Seattle, where the employee saw John Hsiang, M.D., on January 10, 2005.
  Dr. Hsiang recommended pain management by a physiologist, and referred the employee to Daniel Nelson, M.D., of the Pain Consultants of Washington, who had treated the employee for a 1998 ankle injury and who the employee asked to see.
  Dr. Nelson saw the employee on January 11, 2005, and he was prescribed pain medications.
  As of February 13, 2005, Dr. Blais, thought the employee was unable to continue in his work as an operator.
  Nevertheless, the employee continued to work.

At the employer’s request, John Ballard, M.D., evaluated the employee on February 18, 2005.  In his report, Dr. Ballard indicated the employee’s back condition was related to his 2002 work injury with the employer, where he incurred his ruptured disc, and not to subsequent work.
   Dr. Ballard indicated the employee’s 2002 work injury was a substantial factor in his ongoing symptoms, though he had pre-existing degenerative disc disease and lumbar spondylosis.
  Dr. Ballard thought the employee should be considered medically stable as of February 19, 2005, and needed no additional medical treatment after that date.
  He rated the employee with a 13 percent whole-person permanent partial impairment (“PPI”), under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (AMA Guides).
  On March 15, 2002, Dr. Ballard amended his rating to attribute 11 percent whole-person PPI to his 2002 work injury, under the AMA Guides.
  

In response to Dr. Ballard’s report, the employer paid PPI benefits, based on the 11 percent rating.
  On June 15, 2005, the employer issued a Controversion Notice, denying future medical benefits and additional PPI benefits, based on Ballard’s report.
  The employee amended his workers’ compensation claim on June 29, 2005, requesting continuing medical benefits, medical transportation costs, interest, attorney fees and legal costs.
 On July 7, 2005, the employer issued another Controversion Notice, again denying additional medical benefits and additional PPI benefits.
 

On May 6 and 9, 2005, Dr. Nelson’s Nurse Practitioner, Peggy Hayner, ARNP, referred the employee to his family physician, Dr. Blais, to assist the employee in tapering off his opiod medications, OxyContin and Oxycodone, in order to undertake some heavy duty machinery operation work.
  On June 20, 2005, Dr. Nelson recommended additional epidural steroid injections,
 which were administered on July 18, 2005, and August 9, 2005,
 and continued prescribing him various pain control medications.  On August 9, Dr. Nelson discussed additional treatment options with the employee, including a spinal cord stimulator or an intrathecal drug delivery device.
  

The employee sought urgent care at the clinic of his orthopedist, Dr. Witham several times, receiving pain medications, seeing various physicians at that clinic, including Douglas Prevost, M.D., on August 31, 2005,
 and Richard Cobden, M.D., on September 4, 2005.
  The employee also sought emergency care for his pain symptoms at the Fairbanks Memorial Hospital Emergency Room, receiving pain medications on August 4, 2005, August 6, 2005, September 1, 2005, September 2, 2005, September 4, 2005, October 20, 2005, October 21, 2005, and October 22, 2005.
  On September 29, 2005, Dr. Nelson performed an L-5 epidural steroid injection.
  On October 24, 2005, the employee again returned to Seattle, where Dr. Nelson administered an L5 nerve root block.

On October 25, 2005, the employee was found dead on his kitchen floor by his wife.  The death certificate identified “hypertensive arteriosclerotic cardiovascular disease” as the cause of death.
  Under “Other Significant Conditions Contributing to Death But Not Resulting in Underlying Cause Given in Part One” the certificate listed “Mixed drug intoxication.”

In a letter to the employee’s attorney, dated December 19, 2005, Dr. Nelson wrote that the employee’s 2002 injury had remained a substantial factor to his pain condition and his need for treatment.
  He wrote that because of the severity of the employee’s pain symptom complex, and the failure of various forms of conservative care such as physical therapy, he required injection therapy and oral pain medications.
  He wrote that the treatment received by the employee since 2004 had been reasonable and necessary.
  He wrote that the employee was not medically stable, because additional treatment, such as a spinal cord stimulator could have provided significant improvement in his pain symptom complex.
  He additionally wrote that he believed the severity of the employee’s back condition should have resulted in a greater that 11 percent PPI.
 

In a prehearing conference on September 19, 2005, the employee’s claim was set for a hearing on January 19 2006.
 In a prehearing conference on December 14, 2005, the issues for that hearing were identified as: the employee’s claims for medical benefits, attorney fees, and legal costs.
 At the outset of the hearing on January 19, 2006, the parties clarified the issues in dispute as the employee’s claims for medical benefits from June 15, 2005 through the employee’s death, related medical transportation costs, interest, attorney fees, and legal costs. 

In the hearing on January 19, 2006, Dr. Nelson testified that he originally treated the employee for the 1998 ankle crush injury and the resulting complex regional pain syndrome, but since January 2005, the treatment provided the employee was for his 2002 work injury to his back.  He testified he was aware of the employee’s treatment at the emergency room and by other physicians, and did not consider his visits excessive, given the persistence and level of his pain.  He testified the employee had not exhibited aberrant, drug-seeking behavior, rather he had expressed concern over the use of drugs and attempted, unsuccessfully, to self-taper his use of pain medications on several occasions.  He testified the employee was in “excruciating pain” when he reported for his final epidural steroid and morphine injection.  He testified the employee was also on OxyContin.  He testified the employee’s 2002 work injury was still a substantial factor in his condition, and that the medical treatment he had received had been reasonable and necessary.  He testified he and the employee were considering a spinal cord stimulator at that time.  He testified the employee had expressed concern over the pain management treatment he received in Fairbanks.  Dr. Nelson testified he continued to treat the employee because of their long-standing doctor-patient relationship, even after the employee’s medical benefits had been denied in June 2005 and the employee could not pay.  In response to a question from the employer’s counsel concerning whether he billed these treatments to the worker’s compensation insurer for the 2002 back injury or to the insurer for the 1998 ankle injury, Dr. Nelson testified that billing was handled by his clinic support staff, and he did not know where the billing might have been submitted. 

In the hearing, the employee’s wife, Danelle Sawicki, testified the employee worked continuously after recovering from his surgery, regardless of his pain.  She testified she had tried to get the Operator’s Union health trust to cover his treatment, and it paid $900.62 in medical bills before determining the back problem should be covered by the worker’s compensation insurer.  She testified that a January 13, 2006 letter from attorney Jensen to the employer accurately itemized the $12,496.02 in medical bills related to the employee’s back treatment, but unpaid by the employer, since June 15, 2005.
  She testified the letter also accurately identified the $2,479.65 in out of pocket medical and transportation expenses paid by the employee, and not yet reimbursed.
  She additionally testified the letter accurately identified October 20, 2005 and October 21, 2005 emergency room costs, totaling $1623.24.
  She testified that the employee also incurred a $935.00 bill at the Kennebeck, Minnesota hospital while visiting family, but she does not yet have the bill.  

The employee’s wife testified the employee had previously had pain-treating injections from Randall McGregor, M.D.,
 and Robert Valentz, M.D.,
 in Fairbanks, but had been very uncomfortable with their treatment, and she had witnessed large bruises at the injection sites.  She testified the employee had been very pleased with Dr. Nelson’s skills, and the efficacy of his treatment.  She also testified the employee had many unpaid bills at the offices of his Fairbanks physicians, and had difficulty in arranging additional treatment in the face of those debts.  She testified the employee had to go where treatment would be provided, despite his inability to pay.  She testified the employee often had to go for urgent treatment at the emergency room because treatment there could not be refused.  She testified the employee had been very unhappy at having to use the narcotic painkillers, and he turned his medications over to her for her to administer.  She testified he several times threw away his medications and attempted to withdraw from the use of the painkillers on his own, each time with disastrous results.
  She testified they went together to Aurora Solutions for drug counseling and referral to rehabilitation, but the counselor had indicated that the employee’s pain control medications were medically necessary. 

In its brief, the employer argued the employee went from facility to facility, attempting to secure drugs, and in many cases the records do not indicate that he attempted to contact his treating physician or that he informed the facility that he was receiving pain medications from other sources.  It argued these multiple treatments and prescriptions were unreasonable and unnecessary.  It also argued he was making false and misleading statements to secure the drug benefits, and that his benefits should be denied under AS 23.30.250(b).  It argued Fairbanks has facilities for pain treatment, and the employer should have to pay only for transportation to the nearest facility.  It argued the employee was never appropriately referred to Dr. Nelson.  It asserted Dr. Joosse referred the employee to Dr. Witham, who simply referred the employee to Virginia Mason Clinic, but not to any specific physician.  Dr. Hsiang referred the employee to Dr. Nelson at the employee’s request, not on his own, and this should not be interpreted as a legitimate referral.  Also, Dr. Nelson’s office apparently sent the reports and billing for the employee’s back treatment to the insurer for the 1998 ankle injury.  Many of these billings and reports had not been submitted to the employer’s insurance company until December 5, 2005.  The employer argued that these bills had not been submitted timely in accord with 8 AAC 45.082, and should be denied in accord with the Alaska Supreme Court decision in Williams v. Abood.
  

In the hearing, the employer argued consistent to its brief, and additionally argued that Dr. Ballard found the employee’s back condition stable after February 2005, and that persisting problems  were the result of pre-existing degenerative conditions, and no longer the result of his work injury.  It argued the preponderance of the medical evidence shows that no additional treatment was reasonable or necessary for the employee after that date.  It additionally noted that it had many medical bills  with no corresponding medical report, and that these are not payable under 8 AAC 45.082.

In his brief, and in the hearing, the employee argued the work relatedness of his back condition and his continuing entitlement to medical care are established by the medical records and opinions of his treating physicians, and are corroborated by the opinions of the employer’s physicians, Drs. Dordevich and Williams, which should be regarded as an admission by the employer under the Alaska Supreme Court decision in Frazier v. H.C. Price/CIRI Constr. JV.
    He argued that under Olson v. AIC/Martin JV.
 he has a continuing presumption of the compensability of his medical care.  He argued Dr. Ballard’s opinion that he would need no additional medical care, despite the persistence of his symptoms, was speculative and did not provide substantial evidence to rebut the presumption of the compensability of his medical care.  He argued that his treating physicians prescribed and provided continuing medical treatment for his back injury, and their opinions should be given great weight.  

The employee argued he had seen all his physicians by proper referral.  Additionally, he argued that we have previously recognized in Wolde v. Westward Seafoods,
 Inc., that the choice of physician limitations in AS 23.30.095(a) do not apply when an employer has completely denied future medical benefits.  He argued he is entitled to the payment of his medical care following June 15, 2005, including payment of unpaid bills to the providers, reimbursement of bills and transportation costs paid by the employee, and reimbursement of those back-related bills paid by the Operators’ Union health trust.

At the conclusion of the hearing, the parties agreed to keep the record open to permit the employee to file a supplemental, comprehensive affidavit of attorney fees and costs.  The employer objected to the employee’s hourly attorney fee rate, and objected to the inclusion of any time or costs related to the death of the employee.
  The employer also argued that no benefits are due to the employee, and consequently, no attorney fees are due.  

The employee filed a Final Affidavit of Attorney’s Fees and Costs, dated January 20, 2006, itemizing 5.1 hours of attorney time at $265.00 per hour, 56.4 hours of attorney time at $285.00 per hour, totaling $17,425.50 in attorney fees.  It itemized 41.6 hours of paralegal assistant time at $105.00 per hour, totaling $4,368.00 in paralegal assistant costs, and a total of $1,302.21 in other itemized legal costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL BENEFITS


A.
REASONABLE AND NECCESARY MEDICAL CARE RELATED TO WORK

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  In the instant case, the employee was receiving pain management treatment related to the aftermath of spinal surgery.  We find this to be a highly technical area of medicine, and we conclude medical evidence is necessary to raise the presumption of compensability.

Parenthetically, we note the employer’s objection to some of the physician referrals.  AS 23.30.095(a) provides that employee may make no more than one change of physician without the written consent of the employer (or its agent adjusters), but also provides that referral to a specialist by an attending physician is not considered a change of physician.  Additionally, as noted by the employee, in situations in which the employer is simply denying all medical care, we have found that the requirement of written cooperative consent by the employer to the employee’s choice of physicians does not apply.
  In the instant case, based on our review of the documentary record and testimony, we find that all the employee’s treating and evaluating physicians were properly seen by the employee, based on a chain of referrals, prompted by the persistence and intensity of the employee’s symptoms, and the resistance of those symptoms to resolution.  We find that all the medical records in the employee’s file are properly part of the hearing record, and we will consider the entire medical record in this decision.

We find that the medical records of Drs. Joosse, Witham, Dordevich, Williams, Blais, Hsiang, and Nelson all indicate the employee’s 2002 surgery resulted from his work injury, and that the pain symptoms following that surgery were substantially related to that injury.  We also find those physicians recommended, and / or provided a continuing course of pain management treatment for those symptoms.  We find this is sufficient medical evidence to raise the presumption of compensability for the employee’s ongoing course of pain management treatment.  

Once the presumption attaches, substantial evidence must be produced to overcome that presumption, showing the claimed medical treatment is not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the treatment is not related to the injury, and not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for a work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

We find Dr. Ballard’s report reflects that the employee’s persisting back pain substantially resulted from his 2002 injury and the related surgery.  We also find the report indicates that Dr. Ballard recommended no additional treatment.  We find the record is consistent that the employee’s work injury and surgery did leave him with persisting, severe pain symptoms.  We find the record is also clear that the employee continued to work, despite physician restrictions.  We also find the record is clear that he attempted to control the severity of his symptoms through the medications and treatment he was receiving from his physicians.  We find the opinion of Dr. Ballard does not rebut the work-relatedness of the employee’s back symptoms.  We find Dr. Ballard’s opinion concerning the reasonableness and necessity of treatment for those symptoms is not as clear.  We have some difficulty interpreting what Dr. Ballard meant by recommending no additional back treatment: whether he simply meant he recommended no additional invasive treatment, or whether he meant the employee should have no additional symptomatic relief.  The first interpretation would not provide substantial evidence rebutting future treatment of disabling pain.  If Dr. Ballard truly meant disabling pain should not be treated, we find he did not provide a substantial medical basis for that opinion.  Because we cannot find substantial evidence to rebut the presumption of the employee’s entitlement to continuing treatment of his continuing work-related symptoms, we find the claimed treatment was compensable. 

Nevertheless, even if we assume Dr. Ballard’s report should be interpreted as substantial evidence rebutting the reasonableness and necessity of the employee’s treatment, overcoming the presumption under AS 23.30.120, we still find that the employee's claim is compensable.
  Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  We find the overwhelming preponderance of the evidence in the available medical record indicates the employee was in need of pain control medical care.  Based on the preponderance of the evidence, especially the medical records and opinions of Drs. Joosse, Witham, Blais, Hsiang, and Nelson, we find that the type of treatment received by the employee was reasonable and necessary.  Accordingly, we conclude the employee was entitled to the claimed treatment.


B.
FALSE OR MISLEADING STATEMENTS

The employer argues the employee’s medical care should be denied under AS 23.30.250(b), based on its assertion he made false and misleading statements to obtain narcotic medications.  AS 23.30.250(b) provides, in part: 

If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained….  

In DeNuptiis v. Unocal,
 we found that the standard of proof required to bar an employee’s claim under AS 23.30.250 and to order forfeiture of benefits is “clear and convincing evidence,” because of the potential criminal implications arising from subsection (a) and the coercive and severe consequences arising from subsection (b).
  However, on appeal to the Alaska Superior Court in Unocal v. DeNuptiis,
 the Honorable Karen Hunt reversed and remanded that decision to us, concluding the proper standard of proof to be the “preponderance of the evidence” standard.  Specifically, the court found we erred in reading subsections (a) and (b) together.
  The court found that subsection (b) authorizes us to order reimbursement of only those benefits fraudulently received.  Subsection (a) involves criminal, potentially felonious consequences, and necessarily involves a full criminal court proceeding.
  The court found subsection (b) is remedial in nature, intended only to “… return both parties to the point they would have been had the fraud not occurred.”
  Accordingly, the court held the “preponderance of the evidence” standard of proof from the Alaska Administrative Procedure Act
 applies to AS 23.30.250(b).
  The Superior Court decision was appealed, and the Alaska Supreme Court affirmed Judge Hunt’s decision.
  Accordingly, we here apply the “preponderance of the evidence” standard to the employer’s argument the employee’s medical benefits should be barred AS 23.30.250(b).
  We also interpret that subsection to authorize forfeiture and reimbursement of only those specific benefits resulting from intentional false or misleading statements or representations.
 

We have reviewed the entire medical record and hearing testimony.  Although we do find discrepancies between various medical records concerning what medications the employee was using, we are not able to tell in some instances whether the absence of the record of other prescriptions was the result of incomplete communication.  We additionally note that the medical records and the testimony of the employee’s wife consistently show that the employee was concerned about addiction, and repeatedly attempted to self-taper and disposed of his medications.  In light of this we are not particularly surprised to see a medical record indicating the employee was not actually taking certain medications previously prescribed.  Very regrettably, we are not able to question the employee about this, and must rely on the opinions and records of his physicians and the testimony of his wife.  Based on our review of the record, we find the preponderance of the evidence indicates the employee sought and received treatment and medication based on candid representations of the severity of his symptoms and his medical condition.  We do not find he obtained treatment or medications through knowingly making false and misleading statements. 


C.
PAYABLE MEDICAL BILLS

The employer also objects that some medical bills were not paid because the corresponding medical reports were not submitted until recently, or not submitted at all.  Our regulation at 8 AAC 45.082(d) provides, in part:  “Medical bills for an employee's treatment are due and payable within 14 days after the date the employer received the medical provider's bill and a completed report on form 07-6102. . . . “

As asserted by the employer, medical benefits are due on the 14th day after the employer receives each medical bill and medical report ("Physicians Report").  Additionally, we have ruled in past cases that if a medical provider fails to timely supply the required medical report, the medical benefit is not due until we excuse the late reporting, as required under AS 23.30.095(c) and 8 AAC 45.082(d).
  

The record reflects that at least some of the billings and medical reports for the employee were paid by the employee’s union health trust, and other billings and reports were inadvertently sent to another insurer which provided coverage for the employee’s unrelated ankle crush injury.  These factors, combined with the several controversions of medical care and the employee’s decease, have clearly created a good deal of confusion in the locating and identification of specific bills for specific treatment.  We exercise our discretion to excuse any late filing of the bills and reports related to the employee’s treatment for his back injury.  Under 8 AAC 45.082, we conclude that no specific medical benefits are payable until the employer has been provided with both the billing and the medical report.
   We will retain jurisdiction over this issue, to modify this decision under AS 23.30.130 if disputes arise under 8 AAC 45.082(d) concerning specific bills.

II.
MEDICAL RELATED TRANSPORTATION 

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   

The employer argues it should not have to pay for the employee’s transportation to see Dr. Nelson in Seattle when treatment was reasonably available in Fairbanks.  It appears that the employee’s initial referral to Dr. Nelson by Dr. Hsiang at the Virginia Mason was based, at least in part, on the employee’s satisfaction with earlier, unrelated treatment by Dr. Nelson.  However, the record reflects that the employee had substantial unpaid medical bills outstanding with the medical providers in Fairbanks.  As a result, the employee’s wife testified, he had difficulty securing treatment locally, often having to seek attention at the local hospital emergency room.  Dr. Nelson testified he had continued to provide care for the employee whether or not payment was received.  We find the employee’s wife and Dr. Nelson both to be credible witnesses.  In light of these unique facts concerning the employee’s limited options, we find that the employee’s travel to Seattle for his treatment was reasonable and efficient.  Based on our review of the medical travel related documentation in the file, and the hearing testimony, we find the employee is entitled to reimbursement of his claimed travel expenses.

III.
INTEREST
AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 

IV.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We have awarded the employee the claimed medical and transportation benefits and interest.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case.  The employee filed a Final Affidavit of Attorney’s Fees and Costs, dated January 20, 2006, itemizing 5.1 hours of attorney time at $265.00 per hour, 56.4 hours of attorney time at $285.00 per hour, totaling $17,425.50 in attorney fees.  It itemized 41.6 hours of paralegal assistant time at $105.00 per hour, totaling $4,368.00 in paralegal assistant costs, and a total of $1,302.21 in other itemized legal costs.  The employer objects to the employee’s hourly attorney fee as excessive, and objects to any fees related to investigation of the employee’s death.  

Although the employer argues the issue at hearing is medical benefits, and therefore, the employee’s attorney should be awarded no fees related to investigation of his death, we note that the employee’s death certificate has specific reference to mixed drug reaction as a contributing factor.  In light of the duty of the employee’s counsel to fully investigate potential evidence and to zealously represent clients, we find the death certificate notation is sufficient evidence to trigger at least a limited investigation into the circumstances of the death and its possible relation to the medical benefits claimed.  We find the attorney’s investigation was reasonable, under the circumstances, and will award the claimed time.  

We have recently found the rate of $250.00 per hour reasonable for the experience and expertise of the employee’s counsel.
  We find this was a tenaciously litigated case, with an extensive and somewhat confusing record, and we again find this hourly rate is reasonable.  We find a paralegal cost of $105.00 per hour is reasonable for this attorney’s paralegal assistant.
  We will award attorney fees at the rate of $250.00 per hour, and paralegal assistant costs at $105.00 per hour.  This would bring the total awarded attorney fees to $15,375.00, and $4,368.00 in paralegal assistant costs.

Now, having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees and legal costs reasonable for the successful prosecution of the employee’s claim for benefits.  We will award a total of $15,375.00 as reasonable attorney fees, $4,368.00 as paralegal assistant costs, and $1,302.21 in other legal costs, under AS 23.30.145(b).  

ORDER

1.
The employer shall pay the employee’s claimed medical benefits and related transportation costs, under AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084, as discussed in this decision and order.  We retain jurisdiction over this issue, under AS 23.30.130, if disputes arise under 8 AAC 45.082(d) concerning the payment of specific bills.

2.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.

3.
The employer shall pay the employee  $15,375.00 as reasonable attorney fees, $4,368.00 as paralegal assistant costs, and $1,302.21 in other legal costs, under AS 23.30.145(b).  

Dated at Fairbanks, Alaska this 6th day of February, 2006.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                  






Chris N. Johansen,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN E. SAWICKI employee / applicant; v. GREAT NORTHWEST, INC, employer; LIBERTY NORTHWEST INSURANCE CO, insurer / defendants; Case No. 200205791; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 6th, 2006.

      







Victoria J. Zalewski, Admin. Clerk
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