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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                         Juneau, Alaska 99802-5512

	CHRISTOPHER E. SETZER, 

                                             Employee, 

                                                 Applicant,

                                                   v. 

COULSON AIRCRANE,

                                             Employer,

                                                   and 

EMPLOYERS INSURANCE COMPANY

OF WAUSAU,

                                             Insurer,

                                                Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200027657
      AWCB Decision No.  06-0030

       Filed with AWCB Anchorage, Alaska 

       on February  7,  2006.


On January 18, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to dismiss a petition filed by the employee for modification of the Board’s November 4, 2003 order that established the employee’s compensation rate.  Attorney Joseph Kalamarides represented the employee.  Attorney Randall Weddle represented the employer and insurer (“employer”).  The Board entered an oral order to continue the hearing until March 21, 2006, the date set for the Board to hear the merits of the employee’s petition for modification.  The Board herein memorializes its oral order.  The record closed at the conclusion of the hearing on January 18, 2006.


ISSUE
Shall the Board dismiss the employee’s petition for modification of the Board’s November 4, 2003 decision and order because the employee’s request did not meet the requirements of 
8 AAC 45.150(d)(2)?


SUMMARY OF THE EVIDENCE
The Board incorporates by reference the facts included in its previous decision in this case, Setzer v. Coulson Aircrane, AWCB Decision No. 03-0262 (November 4, 2003).  Further recitation of facts in this case is limited to those necessary to decide the limited issue before the Board, whether the employee’s petition for modification should be dismissed.

On July 27, 2000, the employee was injured in the course and scope of his employment as a timber cutter in Southeast Alaska.  As a tree began to fall, the employee slipped and fell while trying to get out of the way.
  He was eventually diagnosed by Susan Davis, M.D., in the spring of 2001, with a cervical spine/thoracic spine strain.  

Commencing on July 27, 2000, the employee’s initial compensation rate was $762.00 per week.  Throughout the history of the employee’s claim, beginning with the March 22, 2001 controversion, the employer controverted the employee’s benefits and reinstated them for various reasons.
  From the time of the injury until November 7, 2002, the employer paid the employee TTD benefits as if he was a permanent worker under AS 23.30.220(a)(1), when the compensation rate was controverted and set under AS 23.30.220(a)(6).
  The employer changed the employee’s compensation rate after determining the employee was a temporary / seasonal worker due to the employee’s failure to provide wage information for 1999, which fell within the 52 weeks prior to the employee’s injury.
  

The employee filed a workers compensation claim on February 12, 2003, seeking a compensation rate adjustment.  The employee requested his compensation rate be reinstated to that of a permanent worker.
  In response, the employer controverted the rate increase claim on March 18, 2003, asserting that the employee should be classified as a seasonal/temporary worker, and that the employee had been uncooperative in providing adequate wage documentation despite the employer’s numerous requests.

A hearing was held on October 14, 2003.
  The Board found the employee was hired in July 2000 as a temporary and seasonal worker.  The Board found the employee was hired by the employer as a timber cutter.  Further, the Board found that timber cutters are hired on a contract-to-contract basis, and are not considered permanent, year-round employees; that timber cutters typically work only as long as the employer has a project or for the cutting season; and that the employee was hired for particular project that ended on August 10, 2000.

Further, the Board found that despite many requests the employee failed to provide any wage documentation for 1999 and failed to clearly answer inquiries regarding his 1999 income at the October 14, 2003 hearing.  The Board found the employee failed to prove by a preponderance of evidence that the employer’s calculation of the weekly TTD rate at the statutory minimum of $168.00 was in error.  The Board examined the evidence available regarding the employee's previous earnings with other employers and found that application of AS 23.30.220 served as an accurate predictor of the employee's losses due to his injury.  The Board found no substantial evidence that past wage levels lead to an irrational award.  The Board concluded that the employer acted properly in reducing the employee's weekly benefit amount from $762.00 per week to $168.00 per week and denied the employee’s request for a compensation rate adjustment.
  

The employee contacted Workers’ Compensation Officer Bruce Dalrymple on June 21, 2004, and indicated he had additional wage information.  Mr. Dalyrmple directed the employee to submit the information to the insurer.
  Again on September 7, 2004, the employee contacted Mr. Dalrymple regarding his compensation rate.  Mr. Dalrymple provided the employee with the following guidance on pursuing a compensation rate adjustment:

You stated you have recently obtained additional wage information.  Submit that information to Wausau and Mr. Weddle.  Wausau would then have 21 days from that date they receive that information to act upon it.  If they decline to adjust your rate, you could petition the Board for reconsideration of their November 04, 2003 Decision & Order.  Enclosed is a Petition.  In the event it becomes necessary for you to file this Petition, you must do so within one year of that November 04, 2003 Decision & Order.

The employer responded on September 21, 2004, informing the employee that the information regarding his 1999 earnings was not sufficient for the employer to make an adjustment to the employee’s rate of compensation.  The employer provided the employee with the following reasons:

1. You have provided a single page that purports to be two W-2 forms, one from Cascade Timber Falling, Inc. and another from Spring Creek Logging, Inc.  The addresses of these two employers are not included on the W-2’s and it is impossible to tell when in 1999 the wages were earned.  Under the terms of 
AS 23.30.220(a)(6), your gross weekly earnings are to be calculated based upon the wages you earned from all occupations during the twelve calendar months immediately preceding the injury.  If you would provide us with the address of these employers and execute the enclosed employment records release, we will contact these employers and attempt to obtain wage earning records that reflect dates of employment.

2. You have provided a one-page document which appears to be your handwriting summarizing payments for work done on behalf of Ken Baten.  If you will provide us with his address, we will contact him for more information in order to document the earnings.

3. You have provided us with a one-age document which has the name Stace Lawrence.  Your name does not appear on this document.  In the left-hand columns there appear to be check numbers.  Check number 1202 appears to reflect payment of $6,000.00.  What appears to be your handwriting on the bottom indicates two payments to you totaling $12,000.00.  However, each of the $6,000.00 entries is for a single check, Number 1202, so it does not appear that there were two payments documented on this sheet of paper.  Also, there is no evidence that the payments went to you.  If you will provide us with the name and address of the employer you contend paid you this money, along with employment records release, we will attempt to document any payments from that employer.

The employee filed his October 4, 2004 petition for modification on October 8, 2004.  Under 
8 AAC 45.150(d), the employee based his request for modification of the Board’s November 4, 2003 order upon newly discovered evidence.  The employee’s October 31, 2004 addendum to his petition states as follows:

(d.1.)  The board based my weekly compensation rate on only my wages & earnings from 2000.

(d.2.)  At the time of hearing Nov. 4, 2003 I did not have in my possession any of my 1999 wages & earnings documents that I could show the Board.  Also nor could I have produced with any diligence at the time of said hearing these documents.  July 27, 1999 & July 27, 2000 work history & earnings.  
W-2 affidavit and attached.

Additionally, the employee filed the following: a summary of his work history and earnings from July 1999 through July 2000;
 State of Washington, Master License Service Registrations and Licenses, Cascade Timber Cutting & Tree Services, Inc.; TY 1999 W-2 for employment with Spring Creek Logging, Inc.; statement of Lawrence Stace regarding wage payments made to the employee in 1999 and 2000 and DDA Lst Stm Date 10/31/99 for Lawrence Stace; Unreadable W-2 for 2000 for unidentifiable employee who earned $4,755.00 in wage from an unidentifiable employer; IRS Form 1099 from the State of Washington Employment Security Department to Chris E. Setzer for the calendar year 2000, showing total unemployment compensation payments in the sum of $4,060.00; statement from Christopher Setzer regarding work performed for Ken Baten;
 W-2 Wage Summary 2000 for Chris E. Setzer, employer Coulson Aircrane USA, Inc., showing earnings of 2,245.00.  

On November 22, 2004, Workers’ Compensation Officer Dalrymple provided the employee with information regarding his petition for modification and the accompanying documents.  With regard to the employee’s compensation rate issue, Mr. Dalrymple stated as follows:

Some of the wage information you recently submitted is questionable at best if the Board would even consider it.  You can not just write out a statement saying you made x amount of dollars for a particular employer as you did for Ken Baten.  You have to have documented proof of income, ie W-2’s, tax forms, pay stubs, etc.  Also, the unemployment compensation is not used in determining a compensation rate.  In addition, the two checks from Lawrence Stace appear to be two identical checks…they are both written on check number 1204 and issued on November 04, 1999.  Most, if not all of the wage information for 2000, Wausau had already had when they calculated your rate and determined it was at minimum.  About the only wage information you submitted that the Board would in all likelihood consider are the 1999 W-2’s but, there is a problem even with them.  Since the Board determined your rate was to be calculated on seasonal employment, the law requires that the rate be based on all earnings in the 12 calendar months immediately preceding the injury.  In your case, that would be from 07-27-99 to 07-27-00.  The problem with the 1999 W2’s is that it can not be determined when in 1999 you earned those wages.  

Because you did not prevail at your hearing and did not appeal the Board’s decision that your rate should be determined on seasonal employment, contrary to what you believe, there is a huge overpayment on what was paid, when they were paying you at the maximum rate, as opposed to what they should have paid at the minimum rate.  Given the wage information that you submitted, even if you are successful on obtaining a rate increase, it would be a relatively minor rate increase at best and Wausau would still withhold up to 20% of any ongoing compensation to recoup that overpayment.
  

At hearing, the employer argued the employee’s petition for modification should be dismissed on several grounds.  As an initial matter, the employer argues that the employee’s October 4, 2004 petition for modification filed on the basis of newly discovered evidence presents no new evidence to support an adjustment in his compensation rate.  

The employer also argues that the employee’s petition for modification was defective because it did not contain an affidavit setting forth why, with due diligence, the newly discovered evidence supporting the employee’s allegation could not have been discovered and produced at the time of the first hearing on October 14, 2003.  The employer asserted that because the employee’s petition was defective, it was an error for Board staff to accept the petition and permit it to be filed.  The employer contends the petition should have been sent back to the employee.  The employer asserted it is improper to move to hearing on the merits of the employee’s petition for modification without adequacy of the petition.

The employer argues that to proceed with hearing on the employee’s defective petition will force the employer to defend its position on the merits despite the employee’s failure to present evidence necessary and sufficient to get to hearing.  The employer argues it is unfair to require it to go to hearing on the employee’s defective petition because the employer must call all witnesses called at the first hearing, as it is unaware of the newly discovered evidence upon which the employee intends to rely and has insufficient information to proceed with preparation of its defense.

Finally, the employer questioned the authenticity of the documents the employee attached to his petition and asserted the documents attached are in conflict with the employee’s testimony at hearing.  

The employee argued that under the circumstances of this case, it is appropriate for the Board to overlook the technical difficulties in the employee’s filing.  At the time the employee went to hearing in October 2003 and filed his petition for modification he was unrepresented.  The employee argues that at his initial hearing on whether he was a permanent or temporary / seasonal employee, he was unaware of what the Board wanted.  He asserted he did not understand the Board wanted information regarding his earnings in 1999, he thought the only issue before the Board was whether he was a permanent employee.

The employee argues the Board should not dismiss his petition for modification, but rather should exercise its broad authority.  The employee encourages the Board to follow Interior Paint Co. v. Rodgers,
 and O'Keefe v. Aerojet-General Shipyards, Inc.,
 allowing the Board to look at the cumulative evidence in this case, both evidence introduced in the past and newly discovered evidence.  The employee asserts that under O'Keefe, due diligence on the part of the employee is not required.  Therefore, despite the regulation’s reference to due diligence, the employee argues that the Board must adhere to the guidance in the case law.  

Despite the Board’s broad discretion under Interior Paint and O’Keefe, when looking to the employee’s due diligence, he asserts that during the 2003 hearing he assumed and argued he was a permanent employee, that he believed he had already dealt with the employer with regard to the compensation rate, that he was unaware the Board wanted additional information regarding his 1999 earnings and that he thought he had already satisfied his obligation to provide the information requested by the Board.  Further, the employee asserted that if he were represented at the 2003 hearing, his attorney would have argued that the record be left open, which would have made a difference.  The employee asserts the Board panel kept requesting specific information and the employee consistently explained he did not have it.  The employee asserts he was denied an opportunity to present his evidence on several fronts: he was unable to locate Woody Cook, the first adjuster handling his claim, he was unable to locate witness Tony Clark and he had no documents that showed how much he earned while working for Lawrence Stace because he was awaiting receipt of a W-2 showing he earned $12,000.00.  

Based upon the employee’s initial focus on providing evidence that he was a permanent employee, as opposed to providing evidence of his earnings in 1999, and his consistent assertions of available evidence which he was unable to locate, the employee asserts the Board panel should have left the record open.

In order to assure a complete record in this case, the Board was prepared to take the employee’s testimony at hearing regarding his due diligence in gathering and providing information.  However, the employee attended the hearing telephonically using a calling card with limited minutes of long distance time available.  The employee’s minutes were expended before he had an opportunity to fully testify regarding the due diligence exercised in gathering and providing the evidence which supports his allegations at the October 2003 hearing.  Further, the employer did not have an opportunity to cross examine the employee to gather the specific information the employer felt necessary to determine what witnesses, if any, it would call during a hearing on the employee’s petition for modification.
Considering the history in this case, the Board issued an oral order at hearing.  The Board directed the employer to take the employee’s deposition.  The Board continued the hearing on the employer’s petition to dismiss the employee’s petition for modification until March 21, 2006, the hearing date for the employee’s petition.  The Board ordered that if, after completion of the employee’s deposition, the employer chose to proceed with its petition to dismiss, the employer could set forth its arguments at the March 21, 2006 hearing as a preliminary matter before hearing on the employee’s petition for modification.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board hereby memorializes the oral orders made on the record of the January 18, 2006 hearing.  The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . . 

Under the Board’s regulations at 8 AAC 45.070(a): “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  The Board’s regulation governing continuances, 
8 AAC 45.074, provides, in part:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when…

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at hearing, additional evidence or arguments are necessary to complete the hearing.
. . . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.
The Board finds good cause exists to continue the hearing on the employer’s petition for dismissal of the employee’s petition for modification of the Board’s November 4, 2003 Decision and Order.  The employer argued that the Board’s staff should never have accepted the employee’s petition for modification because it did not meet the requirements of 8 AAC 45.150(d).  

Under Richard v. Fireman’s Fund,
 the Alaska Supreme Court provided the following direction to the Board:

We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instruction him on how to pursue that right under the law.

The Board finds compelling the employer’s arguments that because the employee did not meet the conditions required for modification under 8 AAC 150(d), his petition for modification should be dismissed.  However, we also find the employee was not properly instructed on how to pursue a request for modification under the law.  

In order to protect the rights of all parties in this case, the Board concludes irreparable harm may result if the Board proceeds to hearing on the employer’s petition to dismiss or the employee’s petition for modification.  As an initial matter, the employer and the Board have not been provided that information required under 8 AAC 45.150(d)(2), which states:

A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and , if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing.

In previous cases, the Board has denied and dismissed petitions for modification where the employee did not meet the conditions required for modification under 8 AAC 45.150(d).
  The Board finds the employee was unrepresented at the time he filed his petition for modification.  The Board finds the Board staff had two opportunities to instruct the employee on how to pursue a request for modification under the law: the first, in Workers’ Compensation Officer Dalrymple’s September 10, 2004 letter to the employee; and the second, when the employee filed the petition for modification without a detailed explanation of the evidence in support of the allegations of the Board’s mistake and an affidavit stating why, with due diligence, the newly discovered evidence supporting the employee’s allegation could not have been discovered and produced at the time of hearing.  

To protect the rights of both parties in this matter, the Board finds that in order to proceed to hearing on the merits of the employee’s petition for modification, the defects in the employee’s petition must be cured.  The Board finds good cause exists to continue the hearing on the employer’s petition to dismiss under 8 AAC 45.074(b)(1)(J) and (L).  The Board shall order that the hearing on the employer’s petition to dismiss be continued until March 21, 2006.  Pursuant to the Board’s authority under AS 23.30.135(a), the Board shall order that the deposition of the employee be taken by the employer to allow the employer to gather that information from the employee necessary to enable the employer to prepare its defense.  During the deposition, the employee shall be given an opportunity to place on the record a detailed explanation of the evidence in support of the allegations of the Board’s mistake and testimony regarding why, with due diligence, the newly discovered evidence supporting the employee’s allegation could not have been discovered and produced at the time of the October 2003 hearing.  The Board shall order that the employer’s petition to dismiss be addressed as a preliminary matter at the March 21, 2006 hearing scheduled for the employee’s petition for modification if, after the deposition, the employer still wishes to pursue dismissal.


ORDER
1. The employer’s petition for dismissal of the employee’s petition for modification is continued until March 21, 2006. 

2. The employee shall attend and the employer shall take the employee’s deposition on or before February 28, 2006.

3. If, after taking the employee’s deposition, the employer continues to assert the defects in the employee’s petition for modification have not been cured and wishes to pursue dismissal, the Board shall address the employer’s petition for dismissal as a preliminary matter at the 
March 21, 2006 hearing.

4. The Board shall maintain jurisdiction over this matter.

Dated at Anchorage, Alaska this 7th  day of February,  2006.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Patricia A. Vollendorf, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CHRISTOPHER E. SETZER employee / applicant; v. COULSON AIRCRANE, employer; EMPLOYERS INSURANCE COMPANY OF WAUSAU, insurer / defendants; Case No. 200027657; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th  day of February,  2006..






Robin Burns, Clerk
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� Report of Occupational Injury or Illness that occurred on July 27, 2000.


� See 3/22/01 Controversion Notice; 5/15/01 Compensation Report; 6/12/01 Controversion Notice; 8/23/01 Compensation Report; 1/10/02 Controversion Notice; 1/16/02 Compensation Report.


� 11/7/02 Controversion Notice. 


� See AS 23.30.220(a)(6).


� 2/12/03 Workers’ Compensation Claim


� 3/18/03 Controversion.


� 11/4/03 Decision and Order


� Id. at 7.


� Id. at 10.


� 6/21/04 Letter to Christopher Setzer from Workers’ Compensation Officer, Bruce Dalrymple.


� 9/10/04 Letter to Christopher Setzer from Workers’ Compensation Officer, Bruce Dalrymple.


� 9/21/04 Letter to Christopher Setzer from Randall Weddle.


� 10/31/04 Handwritten “Petition,” Christopher Setzer at 1.  This statement does not constitute an affidavit; it was not made under oath and has not been notarized.


� 10/12/04 Work History for Christopher E. Setzer. 


� 8/23/04 Statement of Christopher E. Setzer.


� 11/22/04 Letter to Christopher Setzer from Workers’ Compensation Officer Bruce Dalrymple at 1.


� 


� 404 U.S. 254, 256 (1971).


� 384 P.2d 445 (Alaska 1963).


� Id. at 449.


� See, e.g., Travers v. Yen King Restaurant, AWCB Decision No. 98-0176 (July 1, 1998); Griffiths v. Andy’s Body & Frame, Inc., AWCB Decision No. 05-0118 (April 28, 2005); Carrillo v. Johnson’s Tire Service, AWCB Decision No. 03-0260 (October 31, 2003). 
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