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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                            Juneau, Alaska 99802-5512

	FRANCISCO J. R. FLORESTA, 

                                                Employee, 

                                                   Respondent,

                                                   v. 

BRISTOL BAY HOUSING AUTHORITY,

                                                Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                Insurer,

                                                   Petitioners.
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)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200400255
        AWCB Decision No.  06-0037

        Filed with AWCB Anchorage, Alaska

        on February 17, 2006


On January 4, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s Petition for Reimbursement of the employee’s benefits under 
AS 23.30.250(b).  The employee was unrepresented and appeared pro se.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  Solely for the purposes of taking evidence at hearing, the Board consolidated the employee’s workers’ compensation case numbers 200400255 and 200421466.  The employee expressed he was unable to give opening remarks or closing arguments because he did not have the ability to think and talk at the same time.  Based upon the employee’s assertions, the record was held open to give the employee an opportunity to file with the Board his opening remarks and closing arguments in writing.  The Board entered an oral order directing the employee to file his remarks and arguments no later than January 14, 2006, and ordered the employer to file its responses by January 28, 2006.  The Board received the employee’s remarks and arguments on January 13, 2006, and the employer’s responses on January 27, 2006.  The record closed when the Board next met on January 31, 2006.


ISSUES
Should the employee's claim for benefits be barred under AS 23.30.250(b) for knowingly making a false or misleading statement to obtain benefits, and the benefits reimbursed to the employer?


SUMMARY OF THE EVIDENCE
I. Medical History of February 10, 2004 Injury

The employee completed a Report of Occupational Injury or Illness on February 12, 2004, indicating he slipped on the ice at the back entrance of the employer’s shop and injured his head, neck and upper back on February 10, 2004.
  At the time of the injury, the employer was working maintenance for the employer.
  There were no witnesses to the accident and the employee initially accepted the employee’s claim based upon the employee’s report provided two days after the slip and fall accident.
  On February 13, 2004, the SAVEC Director wrote an accident report for the employee, which stated:

Francisco reported he had fallen on ice.  He worked all day, he refused the offer to go home.  He took sick leave the next day.  He returned to work the next day.  Said he was still sore but worked all day and then worked on his car after shift.

The employee was seen at the Alaska Native Medical Center by Ted B. Rosenzweig, M.D., on February 18, 2004, for dizziness and headaches.  A CT scan of the employee’s head was negative for intracranial pathology.
  Dr. Rosensweig diagnosed a concussion.
  A CT scan of the employee’s cervical spine was negative for fractures, showed degenerative change at the atlanto-odontoid articulation, but showed no new injuries.
  He directed the employee to continue taking his usual medications, methodone, hydrocodone and alleve trazodone, and instructed the employee to take aspirin on an as needed basis for pain.

The employer provided the employee notice on March 27, 2004, that he was being placed on limited work status due to his injury.  The employer prohibited the employee from climbing, driving the employer’s vehicles or doing any heavy lifting based upon the employee’s reports of dizziness, headaches and fatigue.  The employer notified the employee that he was to seek further evaluation of his medical conditions before he would be permitted to return to work without restrictions.
  Temporary total disability (“TTD”) benefits were paid to the employee from April 9, 2004 through April 11, 2004; and temporary partial disability (“TPD”) benefits were initiated by the employer on April 12, 2004 and paid through August 1, 2004.

The employee contacted the Alaska Native Medical Center’s Family Medicine Case Manager, Brenda Cook, on March 30, 2004.  The employee reported he had headaches since the date of his fall and this was his greatest concern, even though he was occasionally dizzy.  Further, he reported that he did not feel it necessary to come to Anchorage for an evaluation immediately because he had an appointment scheduled with Leon Chandler, M.D., for chronic pain on April 19, 2004.  On March 31, 2004, Dr. Cotton consulted with the employee.  The employee was advised that he should be evaluated; however, based upon the negative CT scan, the evaluation could wait until the employee came to Anchorage for his regularly scheduled appointment with Dr. Chandler.

On May 14, 2004, x-rays of the employee’s cervical spine revealed no abnormalities.  Alignment and bone density were normal; height of the vertebral bodies and width of the intervertebral disc spaces were well maintained; spinous processes were intact and had a normal relationship to one another; the odontoid was intact; there were no osteophytes.
  X-rays of the employee's lumbar spine revealed seven degrees of levoscoliosis and intervertebral osteochondral assists with a high probability of the degenerative disc at L3 – 4 and possible degenerative changes of the discs at 
L2 – 3 and L4 – 5.
  X-rays of the employee's thoracic spine revealed seven degrees of dextroscoliosis and slight thoracic kyphosis, in addition to minor changes of spondylosis.
  A MRI
 of the employee's lumbar spine taken on May 14, 2004, was a redemonstration of degenerative disc disease at L2 – 3 through L4 – 5 with increasing neural foraminal stenosis at 
L3 – 4 and L4 – 5.
  An MRI of the employee’s cervical spine revealed mild degenerative disc disease from C3 – 4 through C6 – 7, with mild asymmetry disc bulging posterior right lateral 
C6 – 7, which impinged slightly into the neural foramina, though direct compression was not identified.
  An MRI examination of the employee’s thoracic spine was normal.

The Alaska Native Medical Center, Family Medical Clinic diagnosed the employee with post concussion syndrome.  After a neuropsychological evaluation by Brian Trimble, M.D., to evaluate the employee’s cognitive impairments due to the February 10, 2004 incident, the diagnosis remained post concussion syndrome.
  

Dr. Trimble indicated the employee would not reach medical stability until one-year post injury, would not incur a permanent partial impairment and could continue to work in his regular occupation on a part time basis with the length of the employee’s shift being determined by his supervisor.  Dr. Trimble indicated the duration of the restrictions was six months.
  

Russell S. Cherry, Psy.D., conducted a neuropsychological evaluation on June 4, 2004, for cognitive impairments.  Preliminary findings indicated the employee had mild cognitive deficits with regard to attention, memory and elements of executive functioning.  It was further found that medication mismanagement with multiple sedating medications, as well as insomnia, contributed to the employee’s cognitive impairment.  Further, based upon review of the employee’s medical records, the employee’s clinical presentation, over sedation and possible narcotic abuse, Dr. Cherry indicated these factors played a significant role in the employee’s cognitive impairments.  Dr. Cherry identified numerous issues that required attention in order to resolve the entirety of the employee’s mild deficits, to include: medication reevaluation with removal of sedating medications on the day of reassessment; strict assistance and monitoring of medications; sleep maintenance; and treatment of severe pain issues with non-medication approaches.

Dr. Cherry evaluated the employee a second time on July 10, 2004.  He considered the employee’s following medical history relevant:

. . . In general, the patient’s medical history is noteworthy for numerous reports of pain that was generally unsubstantiated, with a prominent pattern of narcotic seeking behavior.  Once the patient was identified by ANMC as a narcotics abuser and given specialized management techniques and his narcotic pain medications were strictly monitored, the patient took the unusual step of getting all his pain medications from the Alaska Pain Center and paid for them himself.  Recent outpatient visits were for issues including neck and back pain, insomnia, and dizziness / headache.  CT of the brain on 2/18/04 was read as normal.  Earlier MRI of the brain on 3/8/02, after the patient was struck in the forehead by an airplane propeller and complained of frontal headaches, was read as normal.  . . . Current medications are listed as including trazadone, hydrocodone, methadone, ambient, Celebrex, wellbutrin, and diazepam.

. . . .

. . . Medical records indicate that the patient has filed multiple workers’ compensation claims, including his 12/18/00 propeller injury while working for Penn Air, as well as prior claims against J & B Pallet Company and Western Parcel Express, in 2000 and 1999, respectively.  The patient lives in King Salmon and Chugiak.  He denied having any children, but medical records indicate two daughters.  Per medical records, the patient is working approximately 4 – 5 hours daily, with his boss sending him home early due to his ongoing issues with fatigue.

At the time of the evaluation, the employee reported generalized cognitive dysfunction; that his mind used to be sharper; that he had problems with memory, multitasking, psychomotor processing, expressive and receptive language and his mood.  The employee reported he forgets conversations and tasks he has to perform.  He reported a reduction in his ability to do two things at the same time and reduced overall processing speed.  He also reported reduced expressive language with slurring of words, difficulty finding words, as well as reduced reading abilities.

Dr. Cherry found it significant that, given the employee's history of narcotic abuse and apparent manipulation of the medical system to obtain ongoing pain medication, the employee arrived one hour late for his evaluation because he was at the Alaska Pain Center obtaining more pain medication.
  

Dr. Cherry indicated that the current evaluation appeared to provide an accurate reflection of the lower boundary of the employee's functioning, taking into account the employee's multiple medications with sedating effects and insomnia.
  

Given the employee’s selective deficits with regard to verbal learning and memory, Dr. Cherry identified a mild neurocognitive disorder.  Dr. Cherry felt the contribution of oversedation, based upon the employee’s comment that he felt “high,” was significant.  Dr. Cherry noted that methadone is known to result in significant generalized cognitive dysfunction, with particular problems with attention, short-term memory, and executive functioning.  Additionally, Dr. Cherry indicated that multiple other medications with sedating effects the employee was taking, and insomnia would further diminish the employee’s cognitive functioning.  Dr. Cherry indicated that the nature of the employee’s closed head injury was extremely mild and cognitive sequelae would not normally be expected.  Given the employee’s longstanding history of narcotic abuse, drug seeking behavior, multiple prior workers’ compensation claims, apparent manipulation of the medical system via Alaska Pain Center to sustain his abuse of prescription medications, and the employee’s pattern of evasiveness observed by Dr. Cherry during the evaluation, Dr. Cherry found the veracity of employee's report to be dubious at best.  Regardless, Dr. Cherry found the employee's pattern of selective verbal learning and memory deficits across two evaluations suggested some genuine dysfunction underlying the employee’s over sedation, insomnia, and possible goal oriented behavior.
  In addition to Cognitive Disorder NOS, Dr. Cherry diagnosed alcohol abuse and, provisionally, diagnosed opioid dependence and sedative dependence.  Given the employee’s history, Dr. Cherry indicated clinicians could rule out malingering.

At the employer’s request, an employer’s medical examination
 (“EME”) was conducted on July 24, 2004, by Lynne Adams Bell, M.D., Neurologist, and John W. Swanson, M.D., Orthopedic Surgeon.  Drs. Bell and Swanson remarked that the employee was a relatively poor historian frequently failing to answer specifically the questions asked; they found the employee to be evasive and tangential.
  During the initial interview of the employee, he reported to Drs. Bell and Swanson as follows:

Mr. Floresta reports in a relatively detailed and dramatic manner the specifics of the accident that occurred on 02/10/04.  He indicates that he was on his way to work and just about to enter the building when he looked at his watch and saw that was 
7:45 a.m.

The employee reported to Drs. Bell and Swanson that he confines his driving to driving locally in King Salmon and that he avoids driving when in Anchorage.
  The employee shared with Drs. Bell and Swanson that when he is not working, the only thing he does is lie down at home and rest.
  

Drs. Bell and Swanson reported that the employee started to topple over on multiple occasions during their examination of him.  This occurred, for example when they were measuring his forward flexion and backward extension using double inclinometer.

Drs. Bell and Swanson reviewed videotapes of the employee’s activities, taken on June 2, 2004 and July 10, 2004 by Northern Investigative Associates.  Drs. Bell and Swanson report the June 2, 2004 videotape reveals the employee exhibits multiple examples of repeated forward bending with flexion of greater than 90 degrees at the waist and heavy lifting consisting of loading boxes into and out of the back of a two-door sedan, as well as the trunk.  They noted that on one remarkable occasion, the employee was stooping more than 90 degrees forward while taping a box circumferentially on a repeated basis, thus sustaining forward bending of greater than 90 degrees at the waist while bobbing up and down.  Drs. Bell and Swanson opined this movement revealed excellent flexibility and lack of pain or stiffness in the lumbar spine and also revealed excellent balance.  Considering the employee struggled on several occasions with balance while Drs. Bell and Swanson were examining him, they felt the excellent balance exhibited by the employee in the videotapes was notable.

Drs. Bell and Swanson reported the July 10, 2004 videotape revealed the employee performing feats similarly athletic to those he engaged in on June 2, 2004, without evidence of any pain behavior, dysfunction or any limitations with regard to the employee’s neck, mid back, or low back.  They observed the employee unload an ice cooler from an airline baggage terminal and moving the cooler out of the back of a two-door sedan on multiple occasions.  They reported that observations of the employee at an outdoor fair revealed the employee standing and walking greater than 10 minutes at a time with no apparent discomfort with respect to his spine and no evidence of any balance difficulties, problems with dizziness or lightheadedness.

Based upon review of the videos, Drs. Bell and Swanson opined that the employee was capable of returning to his full-time work activities without any limitations in hours or activities.

Drs. Bell and Swanson’s diagnostic impression of the employee was as follows:

1. Diagnostic impression is status post slip and fall injury with possible lumbar contusion (by history) and possible closed head injury (by history), mild, resolved.

2. Pre-existing chronic pain complaints.

3. Pre-existing narcotic drug dependency and drug-seeking behavior.

4. Pre-existing degenerative disease of the lumbar and thoracic spine.

5. Probable factitious disorder.

Drs. Bell and Swanson opined that, at most, the employee may have suffered a lumbar contusion and a head contusion injury, likely resolved in a few weeks.  Further, they were of the opinion it is difficult to know whether work was a substantial factor in causing the employee's injury based upon the fact they found the employee a relatively unreliable historian and there were no witnesses to his fall.
  

In responding to a question regarding whether the February 10, 2004 injury represented a temporary or permanent aggravation of pre-existing conditions or complaints, the question presumed it was Drs. Bell and Swanson’s opinion that the injury represented a substantial factor in their diagnostic impression.  Drs. Bell and Swanson responded as follows:

If one lends credence to the examinee’s reported account of the injury, then at the most, the examinee might have sustained contusion of the low back and head contusion with or without possible mild concussion.  These would represent temporary aggravations of the examinee's previous chronic pain complaints for which he was already receiving extensive narcotic pain medications.

In our opinion, those complaints or conditions have certainly returned to their pre- injury status.  This likely occurred within a period of two to three weeks following the injury.

Drs. Bell and Swanson opined that the employee reached medical stability within three to four weeks of the February 10, 2004 injury.  They based their opinion on the mechanism of injury as described by the employee and the objective findings documented in the medical record, both before and after the reported injury.  Further, Drs. Bell and Swanson opined that the employee did not incur a ratable permanent impairment due to the lumbar contusion or the reported closed head injury.  Their opinion is based upon the fact that a lumbar contusion is a soft tissue injury, which generally heals in two to three weeks and does not result in any loss of range of motion of the lumbar spine.  With regard to medical evidence specific to the employee upon which Drs. Bell and Swanson based their opinion, they stated as follows:

This is also based on the fact that the lumbar range of motion values were not valid for the purposes of rating due to the marked variability of the range of motion movements.  Most importantly, this is based on the marked discrepancy in the range of motion findings of the lumbar spine noted on today's exam compared with the obvious normal spinal flexibility exhibited in the videotapes of Mr. Floresta dated 06/02/04 and 07/10/04, which have been described in part above.

If one looks at the AMA guide to impairment rating concerning impairment ratings for the lumbar spine, Mr. Floresta would fit the DRE II Category for impairment due to his significant radiological abnormalities, which are pre-existing degenerative changes.  In other words, based on his pre-existing degenerative changes alone, he would be rated at Category II impairment.  We do not, however, feel there is any additional impairment due to the work injury of 02/10/04, a lumbar contusion, which we feel has fully resolved.

With respect to the headaches and cognitive complaints, we do not find any evidence of impairment.  This is based on the fact that the injury sustained, a head contusion, is a soft tissue-type injury which on a medically probable basis would resolve over the course of a week or two.  Review of the medical records did not indicate a classical profile for a post-concussive syndrome.  The results of the neuropsychological testing indicate that the examinee has mild deficits which can be explained solely on the basis of his multiple narcotic and sedating medications, which he continues to use along without alcohol.  It should be pointed out that these medications are a continuation of medications that will prescribe prior to the injury for examinee's chronic pain complaints, which pre-existing this condition.

Based on the level of impairment described by Dr. Cherry in the neuropsychiatric test report, Mr. Floresta's cognitive impairment would fit a “Class I impairment rating."  (See Table 14-1.)  However, again it should be noted that the impairment would be due entirely to the pre-existing narcotic drug dependency and use of multiple sedating medications.  There would be no additional impairment due to the head contusion, which on a medically probable basis has resolved.

Drs. Bell and Swanson opined that all treatments with respect to any work-related injury of February 10, 2004 were complete.  They recommended no further specific treatments for the employee's condition, as they opined any conditions related to the injury of February 10, 2004, were fully resolved.  Drs. Bell and Swanson agreed with Dr. Cherry, that the employee required a detoxification program; however they indicated the need is not related to any condition that arose out of the February 10, 2004 injury.

Drs. Bell and Swanson opined that the employee was capable of returning to full duty work activities with no limitations on the hours he works.
  They indicated that any injuries sustained as result of the February 10, 2004 incident had long since resolved and there was no objective evidence that the employee needed any work limitations whatsoever.

On August 10, 2004, David J. Powers, M.D., of Bristol Bay Area Health Corporation in Dillingham, Alaska, provided his impressions after reviewing the EME report of Drs. Bell and Swanson.  
Dr. Powers stated that he saw the employee one week after the February 10, 2004 injury.  He described the employee’s symptoms of the injury as headache, confusion, loss of coordination, blurred vision, dizziness and vomiting.  Dr. Powers reported he accompanied the employee to Anchorage from King Salmon.  He acknowledged that a CT scan revealed no acute bleed, but that a subsequent neurological evaluation by Dr. Trimble resulted in the diagnoses of traumatic brain injury and post concussion syndrome.  Dr. Powers did not agree with the conclusions of Drs. Bell and Swanson.  He based his disagreement upon the fact that Drs. Bell and Swanson did not know the employee prior to the injury and did not have the opportunity to communicate with the employee’s supervisor, co-workers or fiancé.
  

Dr. Powers opined that the employee experienced sequelae from his February 10, 2004 accident and was not ready to return to work full time.  In reliance upon the results of the neurological evaluation, Dr. Powers opined it was too early to draw any conclusions regarding the employee’s recovery.
 

II. Medical History Prior to the February 10, 2004 Injury

The employee had been receiving treatment for chronic back pain for years before the work incident of February 10, 2004.  The first documented lumbar strain was in June 1991.
  At this time, the Alaska Native Medical Center noted that there was a strong psychogenic component to the employee’s back pain, and that the employee engaged in excessive use of narcotic pain medication.
  In November 1991, the employee was referred to occupational weight training.
  The employee was “rechecked” for a painful cervical spine and lumbar spine in June of 1999.  By September 14, 1999, the employee was diagnosed with low back pain secondary to herniated nucleus pulposus without compression of nerve roots L4-L5.  Treatment was terminated and the employee was released to return to medium work.
  The employee sought emergency medical treatment twice on January 10, 2000, in order to get Ultram and Flexeril, prescription medications for his low back pain, filled.  The first time at 3:00 pm and the second at 11:56 pm.
  The employee was provided Vicodin.  The employee was seen again at the Alaska Native Medical Center’s Family Medicine unit on January 12, 2000.  The employee had received Ultram from the emergency Room.
  The employee was in the emergency room again on January 15, 2000 for low back pain he had experienced in the previous few days.  Since January 6, 2000, the employee had taken 30 Vicodin and 20 Ultram.  Emergency Room records indicated the employee had full range of motion in his back, was very agile and very dramatic.  The employee was not permitted further narcotics or Ultram from the emergency room.
  On January 18, 2000, Peter Mjos, M.D., treated the employee.  The employee reported that his mother had thrown out his Vicodin and he was unable to get it refilled.  Dr. Mjos prescribed 60 Vicodin and ordered the employee’s medical records for review.
  The employee’s course of treatment then became physical therapy, with prescriptions for Motrin and Flexeril on an as needed basis.

From May 15, 2000 through May 19, 2000, Physical Therapist John DeCarlo reported as follows:

The patient displays exaggerated effort and pain complaints which are not consistent with his movement pattern.  Test results on the LIDO:  knee strength shows submaximal effort.  In addition he also show inconsistencies when picking bar-bells off the floor 2 x 12 pounds.  . . . Encourage patient to give full effort while in attendance at program.  The patient will be confronted with inconsistency.

The patient’s effort is consistent.  The patient has exaggerated pain complaints without increases in weight and load-bearing activities.
  

The patient has periods of walking on or off treadmill when he displays noticeable limp and periods where he displays normal gait pattern.  These are typical inconsistencies.

The patient continues to have extreme pain behavior (exaggerated movements) and is progressing slowly.

It is of interest to note that the patient had no apparent difficulty completing 90 repetitions of the leg press at 50 pounds, but had considerable complaints after completing 2 repetitions with 60 pounds.  He continues to exhibit exaggerated movement patterns (backward and forward bending) with large range of motion between exercises.

A physical therapy progress form completed for the period May 22 through 28, 2000, noted the employee’s pain behavior was “high/excessive.”
  The employee continued in physical therapy until June 9, 2000, during this time the physical therapist continually reported the employee’s tendencies toward pain exaggeration and self limiting behavior.
  He was seen by his treating physician, J. Michael James, on June 7, 2000.  Dr. James indicated the employee’s permanent issues pre-existed his job injury due to degenerative disc disease.
  

A physical capacities evaluation was conducted on June 13, 2000.  The results indicated the employee did not put forth maximal effort and recommendations could not be made based on the invalid results.
  The Waddell Tests test for “sincerity” of effort in the case of lower back injuries, if three or more of the tests are positive the findings are clinically significant and indicate symptom magnification.
  The Waddell Test scoring for the employee was clinically significant; the employee had four positive tests.
  

On December 18, 2000, the employee reported being blown over by a gust of wind and falling into an aircraft’s propeller and landing gear while working for Peninsula Airways.  The employee received a very small clean straight cut to the bridge of his nose and a small not-gapping laceration to his forehead.  The employee also reported twisting his lower back.  He was provided 15 vicodin for pain at 11:00 pm.  The employee returned to Camai Medical Providers on December 19, 2000, requesting additional pain medication.  The employee did not want to be examined; however, there was no evidence of the employee’s expressed pain.  The provider feared the employee was exhibiting drug seeking behavior.  Based upon the employee’s continued complaints of headache, he was referred for evaluation by a neurologist.
  

The employee was seen on March 14, 2001, at the Northern Lights Clinic, by Mike Beirne, M.D., for chronic low back pain.  Dr. Beirne prescribed methodone.

Marjorie Smith, M.D., of Alaska Neurological Consultants, conducted a neurological evaluation of the employee on March 19, 2001.  The results of the examination were normal.

The employee continued to see Dr. Beirne who provided pain medication refills for methodone and hydrocodone.

Due to continued complaints of frontal headaches since being struck in the forehead by an airplane propeller in December of 2000, an MRI of the employee’s head was taken on March 8, 2002, which revealed no acute intracranial pathology.

The employee continued to see Dr. Beirne who continued to provide pain medication refills for methodone and hydrocodone.

The employee was seen at the AA Pain Clinic on March 28, 2003, for an initial consultation.  At the time, the employee was out of medication prescribed by Dr. Beirne.
  An MRI was ordered, which revealed mild interval progression of the employee’s degenerative disc disease, a small disc protrusion and moderate spinal canal stenosis secondary to a broad based posterior disc margin.
  Dr. Chandler opined that the employee’s condition, chronic back pain, was caused by degenerative disc disease and required monthly evaluations for chronic oral narcotic therapy.
  The employee treated with Dr. Chandler, who continued the employee on drug therapy, to include methodone, norco, Celebrex and valium, and performed branch blocks and radiofrequency lesioning.
  

The employee regularly traveled from King Salmon to Anchorage to receive treatment at the 
AA Pain Clinic and at the Alaska Native Medical Center.

III. Witness Testimony
A. Susan Kosinski
Susan Kosinski is a Claims Examiner for Alaska National Insurance Company.  Three months after the February 10, 2004 injury was reported, Ms. Kosinski was assigned to handle the employee’s case and has been the adjuster ever since. 

Ms. Kosinski testified that, based upon concern the employee may have suffered a severe closed head injury, she retained a medical case manager, Ms. Double, to monitor the employee’s care.  Ms. Double attended appointments with the employee.  Ms. Kosinski testified the reports she received from Ms. Double indicated the employee was inconsistent before and after the medical appointments.  Ms. Double reported to Ms. Kosinski that she observed the employee acting differently outside the physician’s office before and after appointments.  Ms. Kosinski testified that Ms. Double’s reports supported the fact that the medical records indicated there were no objective medical findings to correlate with the employee’s voiced complaints.  As a result, Ms. Kosinski enlisted the service of Northern Investigative Associates to conduct a sub rosa investigation.

Ms. Kosinski reviewed the films taken by Northern Investigative Associates on June 2 through 4, 2004, when the employee was in Anchorage for a neuropsychological evaluation; on 
July 8 through 11, 2004, when the employee was in Anchorage for an evaluation by Dr. Cherry; on July 23 and 24, 2004, when the employee was in Anchorage for an EME; on March 14 through 16, 2005, when the employee was in Anchorage for a medical appointment; and on August 8 and 9, 2005, when the employee was in Anchorage for an EME follow-up appointment.  Ms. Kosinski testified she found the employee’s conduct on the films to be inconsistent with his reports to her.  Despite the employee’s statements to Ms. Kosinski that he was unable to work due to headaches, nausea and a great deal of pain, she testified that when viewing the films, she observed no apparent limitations to the employee’s conduct or activities.

Ms. Kosinski testified that she set up a cab account for the employee, which enabled him to take a cab to the medical appointments for his February 10, 2004 injury.  Despite the cab account, Ms. Kosinski testified the employee did not use it.  She testified that the films revealed the employee drove himself to and from his medical appointments, despite his reports that he was too disabled to drive.

Ms. Kosinski testified that the employee contacted Alaska National Insurance Company after one of his trips to Anchorage and an appointment with Dr. Chandler, requesting reimbursement for the narcotic pain medication he received from Dr. Chandler.  Ms. Kosinski further testified that the employee submitted a bill for services provided by Dr. Chandler for reimbursement.

Ms. Kosinski testified that after the employee’s July 8 through 11, 2004 trip to Anchorage, he contacted Ms. Kosinski on July 14, 2004 and queried if Alaska National Insurance Company would pay for his wife’s travel to Anchorage; the employee stated that his wife was a great help and drove him around.  The employee submitted receipts for his wife’s airfare and meals.  

Ms. Kosinski had the July 14, 2004 telephone message from the employee transcribed.  It states, in part, as follows:

Susan, this is Francisco Floresta.  I see you wrote me a letter and you got me scheduled to stay at the…I see you got my flights set up, and you got me staying at the Microtel Inn.  I don’t think that’s a good idea.  I had problems with those people before.  That’s how come I stay out in Eagle River.  If anything, I’d stay at a different hotel. . . . .  Also, I’m sending you all the receipts.  I don’t know if you’re going to pay for Marlene’s receipts.  I’m glad she came with me because she was a big help.  She driving me around after all my appointments.  They kinda messed up on some of my appointments, so I, I ran around and, I couldn’t even drive.  In fact, she had to drive me.  There’s some appointment that, that even the cabs won’t take you.  When we’re staying at the hotel, at the hospital for almost all day, because medication has a kick, in order to get the MRI’s, and my family couldn’t come and get me because they’re at work, so I end up staying at the hotel all day.  They wouldn’t even let me take a cab because I had to have somebody with me…

Ms. Kosinski testified that upon receiving the employee’s message, she reviewed the videotapes taken on the employee’s trip to Anchorage from July 8 through 11, 2004.  She testified she observed the employee’s wife drive on only one after the employee left a doctor’s appointment.  She testified that after the employee’s wife had driven for approximately five minutes, the employee and his wife traded places and the employee drove again.  Prior to and after the one occasion when the employee’s wife drove, Ms. Kosinski testified the videotape reveals that the employee did all the driving during the July 8 through 11, 2005 trip to Anchorage.  After reviewing the films, Ms. Kosinski found the employee’s statements were not accurate.  Specifically, she found the employee’s remark that his wife’s help was great while in Anchorage because she had to drive him around was a misrepresentation.  Further she found his statement that he had to stay at the hotel all day to be inaccurate; she testified she observed him on the videotape being extremely active.  He attended an outdoor festival and did extensive shopping at various retail establishments.

Ms. Kosinski provided the videotapes to the EME physicians who, she testified, reported inconsistencies in the employee’s conduct on the films when compared with his conduct during evaluation.  Ms. Kosinski testified that it was based upon these inconsistencies that the employee’s claims were controverted on August 6, 2004.
  

Ms. Kosinski testified that she went to King Salmon, Alaska on December 1, 2004, accompanied by the employer’s attorney, Theresa Hennemann.  The purpose of the trip was to meet with the employee to discuss the videotapes taken during investigation of the employee.  Copies of the films were provided to the employee.  Ms. Kosinski testified that the employee appeared ambivalent and unconcerned regarding the content of the films.  She testified that despite the employee’s apparent indifference to the content of the films, he was quite angry and upset regarding the employer’s controversion of his benefits.

Ms. Kosinski testified that the employee had to leave the meeting, claiming he was feeling too poorly and ill to continue.  Ms. Kosinski testified that she and Ms. Hennemann went to lunch shortly after the employee departed the meeting.  She testified she and Ms. Hennemann went to the same restaurant for lunch as the employee and his wife.  Ms. Kosinski testified that the employee did not appear to be feeling poorly at lunch on December 1, 2004.

Ms. Kosinski testified that less than two weeks after the employer’s December 1, 2004 meeting with the employee, he filed a report of injury for a new injury he claimed was work related.

Ms. Kosinski testified that the employer has paid the employee $7,136.86 in indemnity payments under the employee’s February 2004 claim.  This amount includes temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, a second injury fund payment of $403.97, in addition to payments to the State of Alaska, Child Support Enforcement Division for a child support lien against the employee.
  Ms. Kosinski testified that the employer has paid medical benefits on the claim in the sum of $1,673.96
 and other expenses in the sum of $35,806.00.
  Ms. Kosinski testified that the other expenses are attorney fees and legal costs, which include auditing fees, investigative fees, and EME fees.  She testified that all amounts are verified in the insurer’s payment by transaction printouts and total $44,616.83 for the employee’s February 2004 claim.

Ms. Kosinski testified that if the employee had been truthful with Alaska National Insurance Company regarding his February 2004 claim, the employer would not have paid the extent of time loss, medical, or other expenses associated with the claim.  Ms. Kosinski testified that any benefits paid or expenses incurred after February 19, 2004, when the employee’s CT scan was normal, were based upon the employee’s misrepresentations and untruthfulness.  Because the employer incurred these expenses, Ms. Kosinski testified they have a moral and ethical obligation to pursue reimbursement from the employee to prevent the rising costs of workers’ compensation insurance.

B. Dennis Johnson
Dennis Johnson is the Chief Executive Officer of Northern Investigative Associates.  Mr. Johnson evaluates each case and assigns investigators to work the case.  Mr. Johnson testified that upon receiving the assignment to conduct sub rosa activity checks on the employee, he took on the case himself and assigned Investigator Coronado to assist him.

Mr. Johnson testified that he conducted sub rosa investigation of the employee on five of the employee’s trips to Anchorage:  June 2, 3 and 4, 2004; July 23 and 24, 2004; July 8, 9 and 10, 2005; March 16, 2005; and August 8 and 9, 2005.  Mr. Johnson testified that all of his reports contain a true and accurate summary of all events observed, in addition to field notes.
  Additionally, he noted that his report dated June 10, 2004, contains a background check of the employee. 

Mr. Johnson highlighted certain observations.  He testified that on June 3, 2004, at 11:43 am, he observed the employee place $.50 in a newspaper stand and remove all the newspapers.  At 
12:00 pm, he observed the employee load two large empty boxes into the back of his car.  When the employee did this, Mr. Johnson noted the employee had no difficulty doing deep knee bends, did not display any signs of dizziness and did not lose his balance.  At 12:20 pm, Mr. Johnson observed the employee get the hotel’s luggage cart, remove the boxes from the back of the car, stack items from the trunk of the car on the luggage cart, lift full Wal-Mart bags from the trunk and place them in the boxes on the cart, then move the bags and boxes around.  Mr. Johnson then observed the employee push the full cart up the ramp at the hotel.  That same day, at 3:59 pm, Mr. Johnson observed the employee in the Costco parking lot.  Mr. Johnson testified the employee used newspaper to line boxes which had been placed on the ground.  Mr. Johnson observed the employee pack the boxes.  He testified that the employee was engaged in the task for 17 minutes, continually bending over.

The employee was in Anchorage from July 8 through 11, 2004, for his follow-up appointment with Dr. Cherry, who indicated that any head injury the employee may have had, was mild and the employee’s issues were related to narcotics.  During this trip to Anchorage, Mr. Johnson testified a total of 30 hours of surveillance were conducted over the four day period.  Despite Dr. Cherry’s reports of the employee’s complaints of dizziness, fatigue, balance problems and staggering during the appointment, Mr. Johnson testified he observed the following:

July 8, 2004

1:00 pm
The employee, while at the airport in baggage claim, went down on his knees to unstrap a large cooler.  The employee exhibited no impaired flexibility or weakness.  Upon rising from the ground, the employee had no issues with balance.

4:20 pm 
Employee was drying off his vehicle.  He was stretching, exhibited good mobility.  The employee’s wife was in the passenger seat of the employee’s vehicle the entire time; she did not assist the employee in cleaning the car.  The employee did all the work drying and shining the car.  The employee had no issues with fatigue, dizziness.  The employee did not stagger.

July 10, 2004

10:15 am 
The employee left the hotel without his wife to get coffee and breakfast.  The employee had no issues with dizziness or staggering as he drank coffee and walked at the same time.

11:15 am
The employee loaded his car with the cooler he had filled with the items he had purchased.  The employee loaded a carry-on bag into the car.  The employee’s wife sat in the passenger seat of the vehicle and did not assist the employee.  

12:20 pm
The employee and his wife attended the Bear Paw Festival in Eagle River, Alaska.  The employee spent approximately two hours at the festival.  The employee exhibited no signs of pain or dizziness, nor did he stagger.  The employee was interactive and friendly with folks he encountered.

July 23-24, 2004 –Employee’s first EME for his head, neck and back injuries.

On July 23, 2004, during five hours of surveillance, the employee attended the EME appointment and another medical appointment.  In addition, he made at least seven other stops.  During this time the employee exhibited no signs of dizziness and did not stagger.  On July 24, 2004, the employee checked into his flight with a full cooler.  He did so without demonstrating signs of dizziness and did not stagger.  The employee’s ability to maneuver did not appear to be impaired.

Mr. Johnson testified that the conduct of the employee was consistent across all the videotapes recorded of the employee’s activities.  Mr. Johnson testified the employee was an active and predictable subject.  He testified the employee on occasion came to Anchorage with a large cooler and a backpack.  He testified, while in Anchorage, the employee would always make rounds.  The employee would attend his medical appointments, shop at the same retail establishments, make purchases, and would pack the cooler and / or boxes with his purchases, which he would then check as baggage onto the plane prior to his departure.  Mr. Johnson testified that the employee was more active during the surveillance periods than most injured workers he has had an opportunity to investigate.

Mr. Johnson testified that there were only two instances in all the films that the employee’s conduct indicated the employee may have been in pain, both on the June 2004 surveillance tape.  
Mr. Johnson testified he observed the employee lean forward, put his hands on his knees and speak with a female.  Mr. Johnson testified the employee appeared to be tired.  The second observation was when the employee was at the rear of his vehicle packing boxes in the trunk.  Mr. Johnson testified the employee again leaned forward and spoke with a female.  Mr. Johnson did not describe what he observed that made it appear the employee was in pain.

Other than those two instances, Mr. Johnson testified that he observed no problems in the employee’s bending, stooping, walking or balance.  Mr. Johnson testified the employee appeared to be able to function on his own, by himself, with no assistance whatsoever.  

Mr. Johnson testified he was aware the employee came to Anchorage on June 2 through 4, 2004, for a neurological evaluation and a neuropsychological evaluation.  Despite the employee’s complaints of pain, difficulty walking, gait difficulty, dizziness and staggering, Mr. Johnson testified his observations of the employee revealed no problems with his gait, no difficulty walking and no dizziness.  

Mr. Johnson played a videotape for the Board which contained an excerpt of the footage taken of the employee on June 3, 2004, and testified regarding the film as it played.  At 11:43 am, the employee deposited $.50 into a newspaper dispenser and took all the newspapers it held.  Mr. Johnson testified this was the employee’s routine practice so that he could use the newspaper to line boxes and wrap his purchases prior to shipping.  At 12:00 pm, the employee loaded two large empty boxes into the back of his vehicle and, without difficulty, performed deep knee bends.  At 12:20 pm, the employee retrieved a hotel luggage cart, removed the boxes from his vehicle, stacked the items he removed from the trunk on to the cart, lifted full grocery bags from the trunk on to the cart, rearranged and moved items around, then pushed the full cart up the ramp at the hotel.  At 3:59 pm, the employee was in the Costco parking lot.  He used newspaper to line boxes and pack boxes which he had placed on the ground.  The employee spent 17 minutes packing boxes and during this time, he bent over frequently.  During this period of the time, the employee experienced no difficulties with bending, stooping, pain or dizziness.

Mr. Johnson testified that during the four day period from July 8 through 11, 2004, 30 hours of surveillance were conducted of the employee’s activities.  Mr. Johnson testified that during this time he was aware that the employee was in Anchorage for a follow-up visit with Dr. Cherry.  

C. Francisco Floresta

Mr. Floresta was unable to express himself to make an opening statement or closing argument.  However, he was able to testify at the hearing. 

Mr. Floresta testified that he has applied for and been denied social security benefits.
  He testified that on July 15, 2005, the Social Security Administration found that his condition was not severe enough to prevent him from working and that the medical evidence revealed the employee retained the ability to do the work he had done in the past as a janitor.  Mr. Floresta testified that he applied for social security disability benefits based upon both his right hand and head injuries.  

Mr. Floresta testified that he does not recall that the social security administration found the following:  1.) That he can perform medium level work; 2.) That he manipulated the medical system through AA Pain Center to maintain an addiction to narcotics; 3.) That he was evasive in his responses and his veracity was dubious at best.  Mr. Floresta testified that he has not challenged any of the social security administration’s findings.  He testified that he did not appeal the social security administration determination that he is ineligible for social security disability benefits.  He testified that it is his intention to reapply for social security benefits because he does not think he will be able to go back to work due to the his head and right hand injuries.  He testified he was a commercial fisherman and worked with his hands and he can no longer do so.

Mr. Floresta testified he is not familiar with the workers’ compensation process.  He testified he did not know how many past workers’ compensation claims he has filed.

The employee testified he recalls a conversation with the employer’s attorney, Theresa Hennemann on September 21, 2005.  He testified he did not recall telling her he could not pick up a cup with his right hand.  He testified he did not recall telling her he could not bend over or he would pass out or that he must kneel down to pick up his keys because he cannot bend over. 

IV. The Board’s Observations at Hearing
The employee appeared at the hearing telephonically.  At the beginning of hearing, the employee expressed his inability to think and talk at the same time.  At this time, the employee’s articulation was not crisp or clear.  Additionally, the employee did not enunciate his words and, on occasion, slurred his speech.  Based upon the employee’s report of difficulty expressing himself verbally, the Board held the record open to accept the employee’s opening remarks and closing arguments in writing.  

The Board notes, however, that the employee had no difficulty developing cross-examination questions for Ms. Kosinski or Mr. Johnson.  Further, the Board observed the employee’s ability to communicate clearly when examining Ms. Kosinski and Mr. Johnson, with no difficulty forming understandable sentences and no difficulty clearing articulating and enunciating his words.

V. Parties’ Arguments
A. Employee’s Argument
The employee argues that based upon his February 10, 2004 injury, he still suffers from some of the effects of a severe head injury.  He asserts that his treating physician, Dr. Powers, predicts it would take up to one year to recover, but that he still suffers.  The employee asserts there are days when he feels almost normal and days when he feels like he is back to day one.  The employee argues that Dr. Cherry’s opinion is not credible because Dr. Cherry was never his physician until the February 10, 2004 injury, that the insurance company requested that Dr. Cherry be appointed, and that if the employee ever had to see Dr. Cherry again, it would be too soon, because he found Dr. Cherry condescending and rude.

The employee addressed the allegations that he has drug seeking behavior.  He argued that 20 years ago he sustained an injury to his back and for that he has sought relief.  The employee asserted 
Dr. Chandler prescribes medication that enables him to sustain an almost normal life with the least amount of pain.  The employee asserts that he has not sought any pain medication for the February 10, 2004 injury.

The employee asserts he has worked hard all his life doing physically demanding labor.  He argues that despite the fact he was injured in the past, he always returned to work and never took advantage of an insurance company; and that he would not do so now.  

The employee argues that what the Board viewed on the videotapes is what he needed to do to survive.  He asserted that he was able to engage in the activities on tape, packaging and driving, because they occurred after he received injections.
  

The employee argues that the employer is throwing anything and everything out for the Board’s consideration hoping that something will stick.  The employee asserts the Board will have to sift through the piles and piles of papers and tapes to determine who is fabricating false allegations.  

B. Employer’s Argument

The employer asserts that the employee has obtained time-loss and medical benefits based upon false and misleading statements.  The employer has petitioned the Board under AS 23.30.250 for a finding that the employee knowingly made false or misleading statements to obtain benefits and for an order granting reimbursement of a portion of the benefits paid to the employee.  

The employer argues there is abundant evidence to establish by a preponderance of the evidence that the employee knowingly made false and misleading representations in order to obtain workers’ compensation benefits.  As an initial matter, the employer draws the Board’s attention to the fact that there is no objective medical evidence that the employee sustained any injury from the February 10, 2005 work incident.  The employer asserts this is further supported by the fact that there were no witnesses to the employee’s alleged fall.  The employer argues that merely based upon the employee’s subjective complaints and pain behavior, the employee was able to convince his treating physicians and his employer of an ongoing need for medical care and a limited work release.  The employer asserts the employee complained of headaches, dizziness, back pain, and the inability to bend, life, sit, twist, and drive; and that these complaints persisted for months, despite the lack of objective medical evidence to support the complaints.  The employer contends it is odd that the employee’s condition did not improve from either the medical treatment he received or the passage of time.  However, it was based upon the employee’s representations to the employer that comprehensive x-rays and MRIs of the employee’s spine were conducted, as well as various other tests, none of which indicated the employee had an ongoing, objective medical concern.

The employer further asserts that it was based upon the employee’s demonstration of difficulty walking and cognitive issues that the employee received neurological and psychological evaluations, none of which revealed an objective medical explanation for the employee’s issues.

The employer argues the facts of this case do not support that the employee sustained an injury from the February 10, 2004 work incident.  The employer asserts that none of the multitude of diagnostic evaluations performed of the employee’s head and spine support the employee’s subjective complaints; and that, further, the physical abilities demonstrated by the employee in the sub rosa films taken on nine different days do not support the employee’s subjective complaints.

The employer argues that the films show the employee was quite capable of doing things on his own without assistance from his wife or anyone else, despite his representation that it was fortuitous that his wife accompanied him on one visit because she was a great help.  The employer argues that the extent of the employee’s shopping sprees, without assistance from his wife even though she was available, demonstrates someone doing far more than the bare minimum necessary to survive; and that the employee’s characterization of his activities is disingenuous.  

Further, the employer argues that the employee’s assertions made to convince the Board that the videotapes showing him packaging and driving were taken after doctor visits at which he had been given an injection and other treatment to make him feel better are not consistent with the existing evidence.  The employer argues that the videotapes and narrative reports of Investigator Dennis Johnson reflect that the employee was engaged in packaging and driving activities during his entire time in Anchorage, both before and after doctor visits; and that the employee did not wait for doctor visits to perform the observed activities.

The employer contends the employee has a history of drug seeking behavior, of which evidence has been provided in the instant case.  The employer encourages the Board to review the employee’s claims within the context that the employee’s work injuries furthered his attempts to obtain narcotics, in addition to other benefits.  To support its assertion, the employer refers the Board to Exhibit 2 of the employer’s Memorandum in Support of Petition for Penalties for Fraudulent or Misleading Acts, which indicated narcotic abuse has been labeled an “active problem” for the employee since May 6, 1995; however, reference to drug seeking behavior and narcotic drug abuse dates back as far as 1991.  The employer asserts that before the employee reported his work injuries, he was seeking narcotics and the work injuries merely became vehicles for the employee to obtain narcotics and other benefits.  The employer argues that despite the employee’s assertions, the medical records remain unrefuted and clearly establish a pattern of drug-seeking behavior which the employee has continued throughout his current workers’ compensation claims.  

The employer argues that the employee’s denial of having sought out pain mediation in connection with his reported work injuries is not true.  The employer draws the Board’s attention to the testimony of Adjuster Susan Kosinski.  She testified that following one of the employee’s trips to Anchorage he contacted Alaska National Insurance Company and requested reimbursement for the narcotic pain medication he received from Dr. Chandler.  Further, she testified that the employee submitted a bill for medical services he received from Dr. Chandler.

The employer asserts the employee was fully aware that if he represented he was injured, he would receive workers’ compensation benefits, including time-loss benefits and prescription medications.  The employer further asserts that the employee in fact misrepresented his physical abilities and the extent of his injury to his employer and to medical providers and, as a result, received time-loss benefits and medical benefits he would not otherwise have been provided.

The employer argues there is no medical evidence to support the employee’s claim.  The employer asserts Dr. Cherry reached the conclusion that the employee manipulated the medical system and has a serious history of drug seeking behavior.  The employer asserts the social security administration arrived at the same conclusions as Dr. Cherry and has determined the employee is fully capable of working.  

The employer asserts the Alaska Native Medical Center told the employee he is not permitted to further manipulate the medical system when it would no longer provide the employee with narcotic drugs, requiring the employee to go to Dr. Chandler for narcotic prescription medications.  The employer further asserts the medical providers indicate the employee’s head injury was minor; that if there truly was a slip and fall accident, the employee’s injuries resolved quickly; and any brain injury experienced by the employee is not due to a work injury but, rather, due to drug abuse. 

The employer argues that the workers’ compensation system does not allow an injured worked to manipulate the system.  The employer argues that the statute specifically requires an employee who commits fraud to pay back the cost of the benefits fraudulently received pursuant to the Board’s order for reimbursement.  The employer contends that rather than “hunting for bear,” as the employee suggests, the employer is seeking an order from the Board under AS 23.30.250 because it is ethically obligated to file such a petition when it sees such blatant signs of fraudulent conduct on the part of a workers’ compensation claimant.

The employer asserts it bases its position upon the employee’s misrepresentations to physicians and claims examiners, that he is unable to function coherently due to a head injury, that he has balance problems, that he is unable to walk with an even gait due to the balance problems, cannot bend or lift heavy objects, cannot hold a coffee cup with his hand, and that he is too sick to drive.  The employer argues that the evidence shall compel the Board to find the employee knowingly made false misrepresentations, that benefits he received were wrongfully obtained and that all costs of benefits the employee obtained after February 19, 2004 and the employer’s litigations costs and expenses should be reimbursed.  The employer argues that the employee’s conduct was egregious and is the type of conduct AS 23.30.250 is precisely fashioned to curb.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. STANDARD OF PROOF UNDER AS 23.30.250
AS 23.30.250 provides, in part:

(a)  A person who (1) knowingly makes a false statement, representation, or submission related to a benefit under this chapter . . . is guilty of theft by deception as defined in AS 11.46.189, and may be punished as provided by AS 11.46.120 – 11.46.150.

(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) 
and (c).

Alaska Supreme Court in Unocal v. DeNuptiis,
 found subsection (b) is restorative in nature, intended only to return both parties to the point they would have been had the fraud not occurred.
  Accordingly, the court held the “preponderance of the evidence” standard of proof from the Alaska Administrative Procedure Act
 applies to AS 23.30.250(b).
  Accordingly, the Board here applies the “preponderance of the evidence” standard to the employer’s petition for reimbursement under AS 23.30.250(b).
  We also interpret that subsection to authorize forfeiture and reimbursement of only those benefits resulting from intentional false or misleading statements or representations and to reimbursement of the employer’s expenses occasioned by the fraud.
 

I.  FALSE OR MISLEADING STATEMENT TO OBTAIN BENEFITS
The Board viewed all five sub rosa videotapes taken on June 2, 2004, July 10, 2004, July 23 and 24, 2004, March 15, 2005 and August 2005.  The Board finds the employee’s behavior on the videotapes is inconsistent with his reports to the physicians and his reports to the insurance adjuster handling his case.  

Dennis Johnson, Chief Executive Officer of Northern Investigative Associates conducted the investigation into this matter.  He testified at hearing regarding the time, location, and circumstances of the creation of the videotapes.  The Board finds Mr. Johnson provided a sound evidentiary foundation for the videotapes filed with the Board.  Accordingly, we find the videotapes have been authenticated.
  

The employer requests us to find fraudulent or misleading acts by the employee to obtain benefits from February 19, 2004, the date a CT scan taken, based upon the employee’s complaints of dizziness and headaches, was negative for intracranial pathology, until August 6, 2004, the date the employee’s benefits were controverted.  

The Board finds the employee’s reports of dizziness, headache and fatigue led the employer to place the employee on a limited duty work status, reducing the number of hours the employee worked and prohibiting the employee from climbing, driving the employer’s vehicles or doing any heavy lifting.  As a consequence of the employee’s subjective reports, the Board finds the employer initiated payment of TTD and temporary TPD payments.  We find the employee’s reports to the employer and medical providers were contradictory to his actions on the videotapes.
  

The Board finds the employee reported to Drs. Bell and Swanson that he confined himself to driving locally in King Salmon and that he avoided driving in Anchorage.  Further, the Board finds the employee reported to Workers’ Compensation Adjuster Susan Kosinski that his wife was a great help during a trip to Anchorage because she drove him around as he was unable to drive himself; and that he was not permitted to take a cab because he was required to have someone with him.  The employee submitted receipts for his wife’s airfare and meals to the insurer and requested reimbursement.  The Board finds the videotapes clearly show the employee driving in Anchorage and, in fact, show his wife drove on only one occasion for approximately five minutes.  The Board finds the employee’s reports regarding his inability to drive are an unambiguous contradiction to his actions on the videotapes.  

The Board finds the employee’s actions during examinations with Drs. Bell and Swanson are suspect and totally inconsistent with his actions and behavior observed on the videotapes.  During the employee’s examinations, Drs. Bell and Swanson reported the employee started to topple over on multiple occasions when they were measuring his forward and backward flexion.  The Board finds persuasive Drs. Bell and Swanson’s opinions regarding the employee’s activities on the videotapes taken on June 2, 2004 and July 10, 2004.  

Drs. Bell and Swanson indicated that the employee exhibited multiple examples of repeated forward bending flexion of greater than 90 degrees at the waist and heavy lifting on the June 2, 2004 videotape.  They found remarkable the employee’s ability to stoop more than 90 degrees forward while taping a box circumferentially on a repeated basis, sustaining forward bending of greater than 90 degrees at the waist while, at the same time, rising up and down with no toppling over.  Drs. Bell and Swanson opined the employee’s movement revealed excellent flexibility and lack of pain or stiffness in the employee’s lumbar spine.  In addition, they observed the employee had excellent balance.  They considered the employee’s balance notable based upon the balance issues he exhibited during examination.  

Drs. Bell and Swanson reported the July 10, 2004 videotape revealed the employee performing 
feats similarly athletic to those the employee engaged in on June 2, 2004, without evidence of any pain behavior, dysfunction or any limitations with regard to the employee’s neck, mid back, or low back.  They observed the employee unload an ice cooler from an airline baggage terminal and moving the cooler out of the back of a two-door sedan on multiple occasions.  They reported that observations of the employee at an outdoor fair revealed the employee standing and walking for more than 10 minute at a time with no apparent discomfort with respect to his spine and no evidence of any balance difficulties, problems with dizziness or lightheadedness.  

The Board finds Drs. Bell and Swanson opined, based upon their review of the videotapes that the employee was capable of returning to his full-time work activities without any limitations in hours or activities.  The Board relies upon Drs. Bell and Swanson’s opinion that if the slip and fall accident occurred as described by the employee, based upon the objective findings in the medical records, the employee returned to pre-injury status within a period of two to three weeks and was medically stable within three to four weeks following the February 10, 2004 incident.  The Board finds, based upon Drs. Bell and Swanson’s opinions that the employee was in need of no further medical treatment and able to return to full duty work at the latest on March 10, 2004.  

The employee encourages the Board to look favorably upon Dr. Powers’ opinion of August 10, 2004.  The Board is not persuaded by Dr. Powers’ opinion that the employee experienced sequelae from the February 10, 2004 incident and was not ready to return to work full-time.  Subsequent to the employee’s February 10, 2004 incident, the employee’s medical record contains only one attributable to Dr. Powers; specifically, Dr. Powers’ August 10, 2004 letter To Whom It May Concern.  The Board finds, based upon the lack of medical reports authored by Dr. Powers with regard to the employee’s conditions after February 10, 2004, that Drs. Bell and Swanson, who evaluated the employee on more than one occasion and who reviewed the videotapes of the employee’s activities, that Drs. Bell and Swanson are more knowledgeable regarding resolution of any condition the employee may have experienced from the February 10, 2004 incident, his need for further medical treatment and his ability to return to work.  Further, the Board affords more weight to the Dr. Cherry’s opinion that the nature of the employee’s closed head injury was extremely mild and cognitive sequela is not expected.  The Board places greater weight upon the opinion of Dr. Cherry than Dr. Powers based upon Dr. Cherry’s experience and specialty in conducting neuropsychological examinations and the fact that he had evaluated the employee on two occasions.

By the preponderance of the evidence available to the Board, we find the employee knowingly made reports to his physicians, the employer’s physicians and the employer that were misleading and intended to perpetuate his time loss and medical benefits beyond the date any injury he may have sustained at work on February 10, 2004 resolved.  We find the benefits, in fact, continued beyond the date he no longer needed medical treatment and was able to return to full duty work without restrictions, based upon his continued assertion of his symptoms and disability.  We conclude the benefits the employee received following March 10, 2004, are barred by 
AS 23.30.250(b).  Therefore, the employer’s Petition for Reimbursement shall be granted.  
The Board finds the testimony of Susan Kosinski, the workers’ compensation insurance adjuster, verifies the information contained in the insurer’s itemized records of payment in the employee’s February 10, 2004 case.  The Board finds the employer has paid $6,732.90 in time loss benefits since March 10, 2004, and $1,673.96 in medical benefits since that date.  

Because we find the employee’s deception resulted in benefits being paid beyond the employee’s period of disability, AS 23.30.250(b) operates to forfeit his time-loss and medical benefits following March 10, 2004.  Accordingly, under AS 23.30.250(b), we will order reimbursement of the $6,732.90 in time loss benefits and $1,673.96 in medical benefits received by the employee since March 10, 2004.  

The employer testified at hearing regarding expenditures made for attorney fees and costs related to the employee’s February 10, 2004 injury.  AS 23.30.250(b) provides for the award of reasonable costs and attorney fees incurred by pursuing the reimbursement of benefits.  The Board has reviewed the itemized attorney hours and costs.  We find them reasonable and will order the employee to pay the employer $12,445.54 in attorney fees and $23,354.52 in costs.

The Board finds the employer has paid $403.97 to the State of Alaska Second Injury Fund (“SIF”) and the employer is requesting reimbursement of this amount.  The Board finds requests for reimbursement, pursuant to AS 23.30.250(b), of monies paid to the SIF is a matter of first impression before the Board.  The Board shall retain jurisdiction over this issue and order the parties to submit briefing on the Board’s authority to order reimbursement of payments made by the employer to the SIF and from where that reimbursement should be forthcoming, the employee or the SIF.


ORDER
1. Under AS 23.30.250(b), we order the employee to reimburse the employer $6,732.90 in time loss benefits.

2. Under AS 23.30.250(b), we order the employee to reimburse the employer $1,673.96 in medical benefits.

3. Under AS 23.30.250(b), we order the employee to reimburse the employer $12,445.54 in reasonable attorney fees and $23,354.52 in legal costs.

4. We retain jurisdiction to make a determination regarding the employer’s petition for reimbursement of $403.97 paid under the employee’s claim to the Second Injury Fund.  The Board shall receive briefing from the parties on the Board’s authority under AS 23.30.250(b) to order reimbursement of payments made by the employer to the Second Injury Fund.  The parties shall file briefs no longer than 10 pages with the Board, to the attention of Hearing Officer Janel Wright, on March 24, 2006. 
Dated at Anchorage, Alaska on February 17, 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FRANCISCO J. R. FLORESTA employee / respondent; v. BRISTOL BAY HOUSING AUTHORITY, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 200400255; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 17, 2006.






Carole Quam, Clerk
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� 2/12/04 Report of Occupational Injury or Illness.


� Id.


� Id.


� 2/13/04 Accident Report for Francisco, Erie V. Johnson.


� 2/18/04 CT Head, Alaska Native Medical Center, Radiology Department, Max D. Walker, M.D., Radiologist.


� 2/18/04 Emergency Visit Record and Aftercare Instructions, Alaska Native Medical Center, Emergency Department, Dr. Rosenzweig.


� 2/18/04 CT C-Spine, Native Medical Center, Radiology Department, Max D. Walker, M.D., Radiologist.


� 2/18/04 Emergency Visit Record and Aftercare Instructions, Alaska Native Medical Center, Emergency Department, Dr. Rosenzweig.


� 3/27/04 Memorandum from Erie Johnson, Executive Director, SAVEC, to Francisco Floresta.


� 8/13/04 Compensation Report.


� 4/8/04 Case Manager’s Notes, Alaska Native Medical Center, Southcentral Foundation Primary Care Center, Family Medicine Center, Brenda Cook, RN, BSN, Family Medicine Case Manager.


� 5/14/04 Radiology Report Cervical Spine, Alaska Native Medical Center Radiology Department, Burl C. Stephens, Radiologist.


� 5/14/04 Radiology Report Lumbar Spine, Alaska Native Medical Center Radiology Department, Burl C. Stephens, Radiologist.


� 5/14/04 Radiology Report Thoracic Spine, Alaska Native Medical Center Radiology Department, Burl C. Stephens, Radiologist.


� Magnetic Resonance Image.


� 5/14/04 MRI Report, Lumbar Spine, Alaska Native Medical Center Radiology Department, Gregory M. Kisling, Staff Radiologist.


� 5/14/04 MRI Report, Cervical Spine, Alaska Native Medical Center Radiology Department, Gregory M. Kisling, Staff Radiologist.


� 5/14/04 MRI Report, Thoracic Spine, Alaska Native Medical Center Radiology Department, Gregory M. Kisling, Staff Radiologist.


� 6/2/02 Chart Note, Alaska Native Medical Center, Neurology Clinic, Brian Trimble, M.D.


� 6/2/04 Dr. Trimble’s responses to Heather D. Double’s questions.  Ms. Double is the Vice President, Medical Rehabilitation for Alaska National Insurance Company.


� 6/4/04 Chart Note, Alaska Native Medical Center Mental Health Clinic, Dr. Cherry.


� 7/19/04 Neuropsychological Evaluation, Southcentral Foundation, Alaska Native Medical Center, Dr. Cherry, �at 2-3.


� Id. at 5.


� Id. at 3.


� Id. at 3-4.


� Id. at 6.


� Id.


� An employer’s medical examination, “EME,” pursuant to AS 23.30.095(e).


� 7/23/04 EME Report, Impartial Medical Opinions, Inc., Dr Bell and Dr. Swanson, at 1.


� Id. at 3.


� Id.


� Id. at 23.


� Id.


� Id. at 23-24.


� Id. at 24.


� Id.


� Id.


� Id.


� Id.


� Id. at 25-26.


� Id. at 26.


� Id.


� Id. at 27.


� 8/10/04 Letter to Whom It May Concern, from Dr. Powers, at 1-2.


� Id. at 2.


� 12/11/91 Initial Evaluation, Physical Therapy Treatment Plan, DOI: 6/3/91.


� Alaska Native Medical Center Medical History for Francisco Floresta, Last Updated: 4/19/04.  


� 11/21/91 Prescription for Francisco Floresta, Indian Health.


� 9/14/99 Chart Note, Nick Evangelista, PA-C.


� 1/10/00 Emergency Visit Records: 1) Triage Time 15:00; and 2) Triage Time 11:56 pm. 


� 1/12/00 Family Medicine PCS, D. Christopher, RN


� 1/15/00 Emergency Room Visit Record, Triage Time 06:11.


� 1/18/00 Family Medicine PCE, Dr. Mjos.


� 1/19/00 Alaska Native Medical Center Emergency Room Aftercare Instructions; 4/12/00 and 5/3/00 Alaska Native Medical Center Family Medicine PCS, D. Christopher, RN.


� 5/15/00 Physical Therapy Chart Note, John DeCarlo, OTR.


� 5/16/00 Physical Therapy Chart Note, John DeCarlo, OTR.


� 5/17/00 Physical Therapy Chart Note, John DeCarlo, OTR.


� 5/18/00 Physical Therapy Chart Note, John DeCarlo, OTR.


� 5/19/00 Physical Therapy Chart Note, John DeCarlo, OTR.


� 5/22-26/00 Physical Therapy Progress Record Form.


� See Physical Therapy Chart Notes, John DeCarlo, OTR, May 25, 2000 to June 2, 2000.


� 6/7/00 Chart Note, Dr. James.


� 6/13/00 Physical Capacities Evaluation at 1 and 2.


� Id., at 20.


� Id., at 1 and 20.


� 12/18/00, 12/19/00, 2/15/01 Camai Medical Providers Chart Notes, Lorren Weaver, M.D.


� 3/19/01 Neurological Evaluation Report, Dr. Smith.


� 5/3/01, 6/1/01, 7/2/01, 7/30/01, 8/30/01, 9/20/01, 10/22/01, 11/19/01, 12/06/01, 12/21/01 and 1/23/02 Northern Lights Clinic, Prescriptions, Mike Beirne, M.D.  Note:  Dr. Beirne wrote prescriptions for Anexsia.  The chemical name for Anexsia is Hydrocodone.


� 3/8/02 MRI of the Brain, Alaska Native Medical Center Radiology Department, Rhonda L. Smith, D.O., Radiologist.


� 3/13/02, 3/25/02, 4/16/02, 5/21/02, 7/8/02, 9/6/02, 11/5/02, 1/2/03 Northern Lights Clinic, Prescriptions, �Mike Beirne, M.D.  


� 2/23/03 Initial Consultation Report, AA Pain Clinic.


� 5/9/03 MRI Lumbar Spine, Alaska Native Medical Center Radiology Department, Max D. Walker, M.D., Radiologist.


� 6/27/03 Letter to Blue Cross/Blue Shield of Alaska from Dr. Chandler.


� See Records from AA Pain Clinic 3/28/03 through 4/19/04.


� Employer’s Hearing Exhibit A, Transcript of Francisco Floresta’s July 13, 2004 Message to Susan Kosinski.


� Based upon the Board’s review of the film taken July 8 through 11, 2004, the Board finds Ms. Kosinski’s testimony to be an accurate description of the content of the film.  


� See 8/6/04 Controversion Notice.


� See Employer’s Hearing Exhibit B, Claim: SJK-AM169-00 Floresta, Francisco, J. (All Indemnity Payments by Transaction).


� See Employer’s Hearing Exhibit C, Claim: SJK-AM169-00 Floresta, Francisco, J. (All Medical Payments by Transaction).


� See Employer’s Hearing Exhibit D, Claim: SJK-AM169-00 Floresta, Francisco, J. (All Expense Payments by Transaction).


� Employer’s Hearing Exhibits B, C and D.


� See Northern Investigative Associates’ Reports:  June 10, 2004; July 27, 2004; August 4, 2004; March 16, 2005; and August 19, 2005.


� See 7/15/05 Social Security Administration, Retirement, Survivors, and Disability Insurance, Notice of Disapproved Claims, Francisco J. Floresta, Claim Number 574-18-5976 HA. 


� Workers’ Compensation System Records indicate the employee has filed a total of seven workers’ compensation claims:  Case number 198420080, Injury Date 8/3/1984; Case Number 199112270, Injury Date 6/3/91; Case Number 200001383, Injury Date 1/28/2000; Case Number 200028288, Injury Date 12/18/2000; Case Number 200118369, Injury Date 9/21/2001; Case Number 200400255, Injury Date 2/10/2004; Case Number 2004214656. Injury Date 12/13/04.


� The employer’s Closing Reply Brief encourages the Board to review all of the videotape material and we will find that the employee spent a great deal of his time while in Anchorage shopping at various retail establishments, packing obtained goods for return home, and loading those packed goods into and out of his vehicle.  On the evening of July 23, 2004, the employee visited seven different shops/gas stations in approximately three hours.  The employee had an EME appointment that day, however, neither an injection or any other prescription was given to the employee.  


� DeNuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003). 


� Id. at 278.


� AS 44.62.460(e).


� DeNuptiis, at 277-278. 


� Id. 


� Id. at 278.


� Alaska Rules of EvidenceRule 901, Rule 1001(2), Rule 1002, & Rule 1003.


� AS 23.30.122.
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