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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KAREN K. NELSON, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

FAST EDDYS RESTAURANT,

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY INS CO,

                                                  Insurer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200221286
        AWCB Decision No. 06-0039 

        Filed with AWCB Fairbanks, Alaska

        on February 17, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s request to allow her to use our second independent medical evaluation (SIME) physician as her treating physician, on the written record on January 19, 2006 at Fairbanks, Alaska.  Attorney Paul Eaglin represented the employee.   Attorney Shelby Nuenke-Davison represented the employer and insurer.  The record when we deliberated on January 19, 2006.


ISSUES
Shall we allow the employee to select our SIME physician as her treating physician, pursuant to AS 23.30.195?


SUMMARY OF THE EVIDENCE
On November 25, 2002, the employee submitted a Report of Injury claiming an injury to her right forearm on November 20, 2002. The employee reported that while pouring coffee she experienced a tight muscle in her right forearm. Medical treatment was initiated on November 27, 2002 with Anthony Lavender, D.C.  Dr. Lavender diagnosed deQuervain's stenosing tenosynovitis of the right wrist, and referred the employee to orthopedic surgeon, Richard Garner, M.D., in Anchorage, who evaluated her on December 19, 2002. Dr. Garner diagnosed tendonitis, right wrist, and recommended continuation of her wrist splint through New Year's day, and then to begin a wrist strengthening program with Dr. Lavender in Tok.

Dr. Lavender referred the employee to physiatrist, Francine Pulver, M.D., for an electrodiagnostic evaluation on March 31, 2003 which revealed a mild right carpal tunnel syndrome. Dr. Pulver thought that the majority of the employee's symptoms were due to the deQuervain's stenosing tenosynovitis, and recommended hand therapy, in Anchorage, for six to ten visits that would prepare the employee for an adequate home exercise program. A follow up examination with Dr. Garner took place on April 1, 2003. Dr. Garner concurred with Dr. Pulver's recommendation for hand therapy, and stated that surgery was not indicated.

On July 8, 2003 the employee underwent an employer-sponsored independent medical evaluation (EME)
 with John Swanson, M.D., and Gerald Reimer, M.D. The EME physicians diagnosed first dorsal compartment tenosynovitis of the right wrist (i.e., de Quervain's disease) and subjective complaints outweighing objective abnormalities. The doctors did not believe that the employee was medically stable and recommended an injection into the first dorsal compartment of her right wrist to confirm the diagnosis of de Quervain's disease. If the injection provided some relief, but the symptoms later recurred, the doctors thought that a surgical release of the first dorsal compartment may be indicated. If the injection did not decrease her symptoms, however, then the doctors indicated that surgical treatment would be inappropriate, and the employee should be allowed to return to activities as comfort allowed.

Dr. Lavender then referred the employee to hand specialist, Loren Jensen, M.D., in Anchorage for evaluation and treatment. On July 31, 2003, Dr. Jensen identified diffuse symptoms over the radial aspect of the right wrist and forearm, with no significant evidence of carpal runnel syndrome, and a non-classical Finklestein's test. Dr. Jensen also noted that examination of the wrist was quite difficult because of pain behaviors which were fairly pronounced. Dr. Jensen injected the first dorsal compartment. On August 21, 2003, Dr. Jensen noted the employee reported minimal relief from the injection and recommended only therapy and bracing.

On September 15, 2003, the employee changed attending physicians, and began treating with orthopedic surgeon, Richard Cobden, M.D., in Fairbanks. Dr. Cobden diagnosed deQuervain's tenosynovitis, and myofasciitis right wrist and forearm. Dr. Cobden performed a series of injections of the employee's wrist and forearm. In December 2003, Dr. Cobden performed a carpal tunnel release on the employee's right wrist. Dr. Cobden deemed the employee medically stable as of June 2, 2004, and released her to return to work without restrictions.

On December 29, 2004, Christopher Wilson, M.D., of Wheat Ridge, Colorado, performed the SIME. Dr. Wilson found that all of the employee's right arm and hand symptoms were related to her work injury, and found all of the treatment to the examination date was reasonable and necessary. Dr. Wilson stated at page 3 of his January 3, 2005 report, under Recommendations:

Her current problems of right radial tunnel syndrome and chronic tendonitis at the first and second dorsal compartments of the right wrist will not go away by themselves with the passage of time, and indeed will tend to get worse with the passage of more time... It is my opinion that she should have surgery to decompress the right radial tunnel, and to do extensor tenosynovectomy's of the first and second dorsal compartments and intersection area of the right wrist and forearm. It is further my opinion that the surgery should be done by an experienced hand surgeon. It is further my opinion that the optimum time to do this surgery would have been one to one half years ago.

The employee asks for authorization to obtain the surgical repair recommended by Dr. Wilson, and for the surgery to be performed by Dr. Wilson.

The employee states she has properly pursued his surgery recommendation by seeking a referral from her treating orthopedist, Dr. Cobden. The employee states the surgery recommended by Dr. Wilson is not within Dr. Cobden’s ability, so he professionally referred her to others. First, he referred her to Michael McNamara, M.D., in Anchorage, but Dr. McNamara did not accept her as a surgical patient. Next, he referred her to the Orthopedics Department of the University of Washington Medical School but that referral also failed. As such, Dr. Cobden recommends treatment by Dr. Wilson.

The employer asserts that allowing SIME physicians to assume the medical care of injured workers they are asked to evaluate as ''impartial" medical evaluators would amount to nothing more than free self-referrals, from which the physicians could profit. The employer further contends this would remove any semblance of impartiality of the SIME process, and be “extremely” prejudicial to the employer.

On the Board’s latest list of SIME physicians, Dr. Wilson is the only identified hand specialist. In the event of any future medical disputes, the employer contends it may be necessary for Dr. Wilson to perform another SIME.  If Dr. Wilson is allowed to assume the medical care of the employee, and a dispute arises, it may be necessary to find another physician to perform the SIME. The employer asserts that it would not be judicious to involve yet another physician to perform an SIME, and may necessitate trying to identify a hand specialist not on the Board's list to perform the SIME. Thus, the employer reasons, it would be inappropriate for Dr. Wilson to assume the claimant's medical treatment.

Additionally, the employer states it is only responsible for transportation charges to the nearest point where adequate medical facilities are available in accordance with AS 23.30.395(20). The employer contends that there are adequate medical facilities in both Fairbanks and Anchorage, Alaska.  For example, one of the employee's original attending physicians, Dr. Jensen, is a hand surgeon located in Anchorage.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) contains the requirements the Board considers when ordering an SIME based upon a dispute between the employee's and the employer's physicians. It provides in pertinent part: 

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. 

In this case, the employee seeks treatment by the SIME physician, such that he will become her attending physician, and no longer eligible to perform additional SIME examinations on the employee. The employer objects, in part, asserting that such an allowance will create a profit motive for SIME physicians to self-refer. Additionally, the employer objects to paying the additional transportation expenses associated with travel to Colorado for medical treatment. 

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   

Given the employee’s lack of success in obtaining a physician in Alaska or Seattle, who can perform the task recommended by SIME physician Wilson, the employee seeks treatment by Dr. Wilson.  Dr. Wilson recommended treatment by an experienced hand surgeon, and the employee and her attorney reason that they have no basis for making an informed selection of an appropriate physician from the telephone book listings, which were provided by the employer.

Based on our review of the record, we find there is no assurance that Dr. Wilson will accept the employee as a patient, even if she asks. The record also contains no evidence that Dr. Wilson is looking for additional patients, or that he is otherwise motivated to self-refer. Based on our review of the record, we find it is permissible for the employee in this case to ask Dr. Wilson for a referral to a hand surgeon with the experience he recommends.  If Dr. Wilson recommends medical treatment by a physician located beyond Seattle, and if the parties are unable to resolve the issue, we reserve jurisdiction to resolve any transportation cost disputes.


ORDER
The employee may contact Dr. Wilson for referral to an experienced hand surgeon in accord with his recommendations.

Dated at Fairbanks, Alaska this ____ day of February 2006.
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Chris Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KAREN K. NELSON employee / applicant; v. FAST EDDYS RESTAURANT, employer; COMMERCE AND INDUSTRY INS CO, insurer / defendants; Case No. 200221286; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February ___, 2006.
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