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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JERRY R. BROWN, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

KIMCO, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                     Respondants (s).
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)
	INTERLOCUTORY 

FINAL DECISION AND ORDER

AWCB Case No.  200319360
AWCB Decision No.  06-0047

Filed with AWCB Anchorage, Alaska

on February 28, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s Petition for a second independent medical evaluation (SIME) on February 1, 2006, at Anchorage, Alaska, on the basis of the written record.  Attorney Joe Kalamarides represents the employee.   Attorney Nora Barlow represents the employer and insurer.  The record closed at the conclusion of the hearing. We proceeded as a two-member panel, a quorum under AS 23.30.005(f).


ISSUE
Whether to order an SIME under AS 23.30.095(k) or AS 23.30.110(g).  


SUMMARY OF THE EVIDENCE
The following summation is limited to the facts necessary to decide the narrow issue before us, listed above.  According to the employee’s November 19, 2003 Report of Injury, the employee injured his left knee while working for the employer on October 23, 2003.  The employee offered the following mechanism of injury in the Report:  

Was working on knees for several hours, getting up and down a lot, taping pipeline.  Knee began getting stiff, started to bend knees getting down and felt a pop in back of left knee.  Fire watched / hole watched rest of day.  In AM knee was drained of fluid (140 cc).  

The employee indicated that he treated with Lavern Davidhizar, D.O., on October 24, 2003.  The employee next treated with Garth Red, P.A.-C., on November 5, 2003;  this chartnote provides in pertinent part:  

Patient also advises me that about 2 – 3 weeks ago he had seen Dr. Davidhizar in Soldotna who aspirated fluid from his knee.  He has had a significant problem of chronic intermittent problem with the left knee and had surgery by Dr. Frost a knee specialist in Anchorage a few years ago and had also been seen by his staff a year ago.  

The employee next sought treatment for his left knee on July 29, 2004, again with Dr. Davidhizar.  An MRI taken on July 30, 2004 showed a probable rupture of the 1993 ACL repair.  The employee was then seen by John D. Frost, M.D., on August 5, 2004.  Dr. Frost noted the employee’s left knee treatment history.  Dr. Frost diagnosed the employee with chronic posttraumatic arthritis and ACL instability, noting that it was apparent from the MRI that the ACL was no longer intact.  Dr. Frost recommended surgery to repair the ACL and debridement of the joint.  

At the request of the employer, the employee was evaluated by Steven J. Schilperoort, M.D., (EME)
.  In the EME report, Dr. Schilperoort opined that there was no acute injury to the left knee in October, 2003, and that exposure was not a substantial factor in causing his condition.  He stated that, in his opinion, the need for the recommended ACL reconstruction surgery recommended by Dr. Frost was not caused by the October 23, 2003 incident.  

In response to an inquiry by the employer’s counsel, Dr. Frost noted in his June 20, 2005 letter:  

I finally had time to sit down and review Dr. Steven Schliperoort’s extensive and very thorough independent medical evaluation on Jerry Brown.  I believe that he has done a thorough and excellent review of this man’s case and [I] am in substantial agreement with all of his findings and conclusions.  

In a letter dated September 1, 2005 to the employer’s counsel, Dr. Davidhizar noted in pertinent part:  “His present [left knee] problems all stem from his injury in October 2003.”  On October 10, 2005 Dr. Davidhizar wrote another letter to the employer’s counsel noting in pertinent part:  

The patient’s cruciate was intact in 1993 when Dr. Frost did the arthroscopic exam and he had no complaints until October 24, 2003.  On that visit, we removed 100 cc of fluid from his knee and the patient has had problem with his knee ever since.  Under these circumstances, I am sure that the patient’s cruciate ligament was ruptured on October 23, 2003.  

In his November 21, 2005 “addendum” report, Dr. Schilperoort commented on Dr. Davidhizar’s latest letters, and thoroughly explained why he disagreed with Dr. Davidhizar’s opinion that the employee’s current knee condition and need for treatment is / was caused by the October 23, 2003 incident.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides in pertinent part:  

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. (Emphasis added).  

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.110(g) provides in pertinent part:  “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.”  

When deciding whether to order an SIME evaluation, the Board looks at the following factors: 

1. Is there a medical dispute between the employee's attending physician and the employer's independent medical evaluation physician; 

2. Is the dispute significant; and 

3. Would an SIME physician's opinion assist the Board in resolving the dispute? 

We find, based on Drs. Schilperoort’s and Davidhizar’s reports and responses that a dispute exists regarding causation of the employee’s left knee condition and subsequent need for treatment;  specifically whether the condition is related to the October 23, 2003 incident.  We recognize that Dr. Frost, the employee’s surgical physician disagrees with Dr. Davidhizar regarding causation, but that does not change the fact that the employee’s attending physician and the employer’s physician disagree.   We find the dispute is significant, and the Board would be assisted by having an SIME on this issue of causation.  The employee requested we select a physician from our list with a specialty in orthopedics.  We find a physician with either a specialty in physical medicine or orthopedics would best suited to perform the SIME;  we leave that decision to the assigned Workers’ Compensation Officer, Joireen Cohen.  This matter is remanded to Ms. Cohen to initiate the SIME process.  


ORDER
A second independent medical evaluation shall be performed on the issue of causation of the employee’s left knee condition, in accordance with this Interlocutory Decision and Order.  

Dated at Anchorage, Alaska on February 28, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JERRY R. BROWN employee / petitioner; v. KIMCO, INC., employer;  ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200319360; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 28, 2006.  
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