IN RE WRANGELL SEAFOODS, INC.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE ACCUSATION OF THE EMPLOYER’S FAILURE TO INSURE WORKERS’ COMPENSATION LIABILITY,

                                     against,

WRANGELL SEAFOODS, INC.,

(Uninsured)

                                             Employer,

                                                  Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)

)
	       FINAL

       DECISION AND ORDER

       AWCB Case No.  700001585
       AWCB Decision No.  06-0055

       Filed with AWCB Juneau, Alaska

       on March 6, 2006


On February 9, 2006, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Alaska Division of Workers’ Compensation’s petition for assessment of penalties against the employer, Wrangell Seafoods, Inc.  Douglas Roberts, President and Treasurer of Wrangell Seafoods, Inc. and Levi Dow, Secretary and Vice President of Wrangell Seafoods, Inc., appeared and represented the employer.  Mark Lutz, Compliance Investigator for the State of Alaska Workers’ Compensation Division (“Division”), appeared at the hearing.  At the conclusion of the hearing the record remained open to permit the employer to submit documentation regarding the status of the employer’s acquisition of workers’ compensation insurance, the employer’s economic impact statement provided to the City of Wrangell, and its profit and loss statement.  The documentation was provided to the Board on February 13, 2005.  The record closed when the Board next met on February 14, 2006 and was reopened on March 1, 2006, to accept the employer’s filing of proof of workers’ compensation insurance.  The record closed when the Board met on March 1, 2006.


ISSUES
1. Did the employer comply with the stop work order issued by the Board on December 6, 2005, under AS 23.30.080(d)?

2.  Shall the Board assess a civil penalty of $1,000.00 per day for those days in which the employer used employee labor without providing workers’ compensation insurance, under 
AS 23.30.080(d)?


SUMMARY OF THE EVIDENCE

On December 6, 2005, the Board heard the accusation against the employer, Wrangell Seafoods, Inc., that it failed to carry workers’ compensation insurance.  In our December 14, 2005 decision and order in that matter,
 we summarized the evidence and case as follows:

The State of Alaska Department of Commerce, Community and Economic Development contacted the Division of Workers’ Compensation (Division) and reported to Compliance Investigator, Mark Lutz, that the employer, Wrangell Seafoods, Inc., was conducting business with employees without workers’ compensation insurance.  Based upon this information, an investigation ensued.  The investigation revealed the Department of Commerce, Community and Economic Development’s report was correct.

On November 10, 2005, after conducting an investigation, Mr. Lutz served an Accusation against the employer, accusing the employer of:

(1) being an employer;

(2) using employee labor; and

(3) having neither workers’ compensation insurance nor being approved to self-insure.

At the December 6, 2005 hearing, Mr. Lutz advised the Board that he could find no evidence that the employer had a workers’ compensation insurance policy since October 23, 2005, when the employer’s policy was cancelled.

Mr. Roberts, President and Chief Executive Officer, testified that Wrangell Seafoods, Inc. is currently an uninsured employer.  He testified that he was aware the employer’s workers’ compensation insurance was in default.  He testified that the workers’ compensation insurance premium was not paid due to the company’s cash flow issues.  He testified that Wrangell Seafoods was awaiting payment from another company that finances Wrangell Seafoods; however the financier and Wrangell Seafoods have been unable to reach an agreement satisfactory to them both.  Mr. Roberts testified that the two companies are currently involved in negotiations.  Mr. Roberts testified that Wrangell Seafoods lost its ability to carry a line of credit but has been having better seasons and expects to be able to reinstate its line of credit in the near future, which will enable Wrangell Seafoods to pay for workers’ compensation insurance because cash flow will not be a concern.

Mr. Roberts testified that Wrangell Seafoods is the largest employer in the City of Wrangell.  He testified he is very proud of the way the company treats its employees and that most of the employees have worked for the company for 30 to 40 years.  He testified that Wrangell Seafoods has walked the line with its employees and the employees need their jobs.

Mr. Roberts testified that he had hoped the workers’ compensation premium would have been paid by the date of the hearing; however, that did not occur.  He testified that he believes there are sufficient revenues to make the required payment to acquire workers’ compensation insurance.

Mr. Roberts testified that most employees have been laid off for the season and will not return to work until January.  He testified that Wrangell Seafoods’ Controller continues to work because she is awaiting receipt of the money from the financier.  Additionally, he testified that he and Levi Dow, another officer of the corporation, continue to work.  He testified he is unaware if he and Mr. Dow, as officers of the corporation, have waived coverage under the Workers’ Compensation Act.

Mr. Roberts testified he has been the chief executive officer of Wrangell Seafoods, Inc. for the past five years.  He testified that he and Mr. Dow have authority to insure Wrangell Seafoods for workers’ compensation liability.  Further, he testified that he and Mr. Dow are the two individuals actively in charge of the business of Wrangell Seafoods.

Mr. Roberts testified it would be helpful if a method to finance workers’ compensation insurance could be developed.  Mr. Roberts was notified of AS 23.30.030, which provides that if an annual workers’ compensation insurance premium exceeds $2,000.00, it may be paid on an installment basis of not fewer than two payments, if requested by the insured and that premiums paid by installment must be structured to reflect seasonal peaks in the basis of the premium.  

National Council on Compensation Insurance (“NCCI”) records for the State of Alaska indicate the employer has been uninsured since October 23, 2005.
  Wrangell Seafoods, Inc. Payroll Data records for the period October 23, 2005 through November 22, 2005 verify the employer had employees after October 22, 2005.
  During this time period, Wrangell Seafoods conducted business for 15 days with the use of employee labor.
  

The Compliance Investigator requested that the Board find the employer uninsured from October 23, 2005, until it files proof of coverage with the Board, and that Mr. Roberts and Mr. Dow be found personally responsible for any workers’ compensation claims filed against the business during the period when the employer was uninsured.

The Compliance Investigator requested the Board issue a “stop work” order, prohibiting the employer from using employee labor until the employer obtains workers’ compensation insurance.  He also requested that if the employer does use employee labor prior to obtaining workers’ compensation insurance coverage that, under AS 23.30.080(d), the employer be subject to a $1,000.00 fine for each day employee labor is used while the employer is uninsured.  Additionally, Mr. Lutz recommended that the Board direct him to monitor the employer for at least twelve months to ensure the employer is not using employee labor without workers’ compensation insurance. 

The Compliance Investigator notified Mr. Roberts that the Division shall petition the Board under AS 23.30.080(f) to assess a civil penalty of up to $1,000.00 for each employee for each day employees were employed while the employer failed to insure under AS 23.30.075(a) if the Board finds Wrangell Seafoods, Inc. is an uninsured employer.  

The Compliance Investigator indicated he did not feel it necessary to conduct any further investigation after November 22, 2005, into the employers’ use of employee labor to conduct business.  He testified that as of November 22, 2005, 93 employee days had accrued.  The Board directed the Compliance Investigator to investigate Wrangell Seafoods, Inc.’s use of employee labor from November 23, 2005 and continuing.  

The Board here adopts that summary of the evidence by reference.  A Final Decision and Order was issued on December 14, 2005, in which we found and concluded:

The Board finds our administrative records and the hearing testimony show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from October 23, 2005, through the date of the hearing, December 6, 2005.  We also find our administrative records reflect that the employer failed to show evidence of compliance within 10 days of the notice of cancellation of his workers' compensation insurance policy on October 23, 2005.  Although this employer clearly had opportunity to file evidence of compliance, the Board received no evidence of insurance.  The Board finds the employer failed to insure for workers’ compensation liability due to non-payment of the insurance premium.

Based on the consistent evidence of the hearing record, we find the employer failed to file evidence of compliance for the period from October 23, 2005 through December 6, 2005.  We conclude the employer was in violation of AS 23.30.085(a) and (b) for that period of time and continues to be in violation.  We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the periods in which it was in violation of AS 23.30.085.

. . . .

The Board finds, based on the documents in the record, the testimony of the Compliance Investigator and the admissions of Mr. Roberts, that Wrangell Seafoods, Inc. is an employer.  The employer has a general duty to provide workers' compensation insurance for its employees.  The evidence shows Wrangell Seafoods, Inc. has employed one or more persons as employees during the period from October 23, 2005 through December 6, 2005, and is subject to the Alaska Workers' Compensation Act.  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Alaska Workers’ Compensation Act.  The Board finds Wrangell Seafoods, Inc. failed to insure for liability commencing October 23, 2005, and continues to be uninsured.  

The Board finds, based on the employer's failure to provide evidence of compliance, that we must presume, as a matter of law, that the employer has failed to insure or provide security as required by AS 23.30.075.  The employer has provided no evidence to rebut that presumption.  The Board finds that, in fact, the employer admits it failed to insure as required by AS 23.30.075.  The Board finds the employer’s workers’ compensation coverage was cancelled on October 23, 2005, based upon the employer’s failure to pay the insurance premium, and the employer has been without workers’ compensation insurance coverage since that time.  Based on our administrative records and the testimony of the employer, we find this employer has permitted Wrangell Seafoods Inc.’s insurance to lapse while still using employee labor since October 23, 2005.  

The Board finds Wrangell Seafoods, Inc. is a corporation.  Further, the Board finds, under AS 23.30.075(b), that Mr. Roberts and Mr. Dow are the individuals actively in charge of the business of the corporation.  The Board finds Mr. Roberts and Mr. Dow had the authority to insure the corporation or apply for a certificate of self-insurance, and that they failed to do so between October 23, 2005 and the date of hearing.  We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) from October 23, 2005 through the date of the hearing.  Under AS 23.30.075(b), the Board concludes that Mr. Roberts and Mr. Dow shall be personally, jointly, and severally liable, together with the corporation, for the payment of all compensation or other benefits for which the corporation is liable under this chapter during the period the corporation was uninsured and in violation of AS 23.30.085, from October 23, 2005 through the hearing on December 6, 2005.  

. . . . 

The Board found above that the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of AS 23.30.080(d) give the Board the discretion to consider issuing a stop order, prohibiting the employer from using employee labor. 

Although the employer testified only three employees are working, at present, the record is clear that this employer has permitted its employees to work without workers' compensation insurance coverage since October 23, 2005, and that the employer expects employees to begin work in January.  Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so, violating AS 23.30.075 and AS 23.30.085.   

In light of this pattern, we will issue a written stop order under AS 23.30.080(d), prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska.  We confirm our oral stop order from the hearing, effective December 6, 2005.  We will also prohibit the employer’s use of employee labor from the filing date of this decision and order until the employer secures workers’ compensation insurance in compliance with AS 23.30.075 and files evidence of compliance in accord with AS 23.30.085.

We also confirm our oral order from the hearing, directing the employer to provide workers’ compensation insurance coverage of its employees.  We specifically direct the employer to secure workers’ compensation insurance and file evidence of compliance. 

Based upon the employer’s lack of coverage, the Board finds the employer, and Mr. Roberts and Mr. Dow, have elected direct payment of compensation for any claims arising during the period when it has been in violation of AS 23.30.075.
  In addition, the Board concludes the employer will be subject to the penalties provided in AS 23.30.080 for any claims arising from October 23, 2005, until the employer obtains workers’ compensation insurance in compliance with AS 23.30.075.  

Pursuant to our general investigative authority at AS 23.30.135, the Board will direct the Division’s Compliance Investigator to monitor this employer’s compliance with our stop order and order to secure insurance.  We shall direct the Compliance Investigator to investigate this employer quarterly, for two years, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter for one year under AS 23.30.130.

The Board finds that the employer has violated state law.  This is a very serious matter that endangers both injured workers and the interests of the State of Alaska.  This is unacceptable behavior for any employer in Alaska.  The stop order prohibiting the use of employee labor became effective when issued by the Board at hearing on December 6, 2005.  If Wrangell Seafoods, Inc. continues to conduct business with the use of employee labor after service of the stop order, the Board shall assess a civil penalty of $1,000.00 per day for each day until Wrangell Seafoods, Inc. insures or provides security as required under AS 23.30.075.  Any further violations will not be tolerated and if they do occur, the Board will strongly be inclined to recommend criminal prosecution under AS 23.30.075.  AS 23.30.075(b) provides that an employer who fails to insure and keep insured employees subject to Chapter 23 or fails to obtain a certificate of self-insurance shall, on conviction, be subject to a fine of $10,000 and a sentence of imprisonment for not more than one year.  The employer is hereby notified that compliance with AS 23.30.075 is mandatory.  

Accordingly, the Board issued a Final Decision and Order confirming the stop order issued on the record at the December 6, 2005 hearing, barring the employer from using employee labor until Wrangell Seafoods, Inc. purchased a valid Workers’ Compensation Insurance policy and provided proof of insurance coverage to the Division, in compliance with AS 23.30.085.  The December 14, 2005 Decision and Order also issued a written stop order; and directed Wrangell Seafoods, Inc. to secure workers’ compensation insurance and file proof of coverage in accord with AS 23.30.085.  The Board retained jurisdiction over this matter to address penalties under AS 23.30.080(f) upon receipt of a petition from the Division and the employer’s compliance with the Board’s stop orders. 

Evidence presented at the December 6, 2005 hearing indicated the employer conducted business using employee labor after cancellation of its workers’ compensation insurance policy.  From November 7, 2005, the effective date of AS 23.30.080(f), through November 22, 2005, the employer conducted business using employee labor 15 days.
  During these 15 days, the Division calculated a total of 93 hourly employees were used; Wrangell Seafoods, Inc. Payroll Detail for the period October 23, 2005 through November 22, 2005, confirms the Division’s calculations.  

The Board directed the Compliance Investigator to investigate Wrangell Seafoods, Inc.’s use of employee labor from November 23, 2005 and continuing, until the employer provided notice to the Board that it was insured for workers’ compensation liability or provided security as required by AS 23.30.075, or that it no longer conducted business using employee labor.  In accord with the Board’s directive, the Compliance Investigator provided the results of his investigation on February 7, 2006, which indicate that from November 23, 2005, through December 16, 2005, the employer conducted business using employee labor on 19 days.
  During these 19 days, the Division calculated a total of 67 hourly employees were used; Wrangell Seafoods, Inc. Payroll Detail for the period November 23, 2005 through December 16, 2005.
  The Board’s review of the employer’s payroll detail indicates 68 employees were used from November 23, 2005 through December 16, 2005.

The Compliance Investigator testified at hearing that the maximum civil penalty that could be assessed against the employer based upon AS 23.30.080(f) was $160,000.00.  He testified it was his belief that $160,000.00 was an excessive penalty based upon his personal opinion that the purpose of AS 23.30.080(f) was to encourage employers to obtain workers’ compensation insurance and keep employees working.  The Compliance Investigator testified he petitioned the Board to assess a civil penalty in the sum of $30,200.00 based upon an estimated annual premium the employer would have paid in 2005, divided by 365 to determine a daily premium rate of $580.00; he then multiplied the daily premium rate times 26 days, which he represented was the number of days he initially calculated the employer conducted business using employee labor after November 7, 2005.  He then multiplied that total of $15,100.00 times two, to account for a penalty.  He testified that later calculations indicated that the number of days the employer actually conducted business between November 7, 2005 and December 16, 2005 was 34.  

Additionally, the Compliance Investigator testified that the employer was in violation of the Board’s December 6, 2005 stop order based upon its use of employee labor for eight days after the Board issued a stop order, from December 7, 2005 until December 16, 2005.  He testified that the Division still had no proof that the employer acquired workers’ compensation insurance, but that he had no evidence that the employer continued to use employee labor to conduct business after December 16, 2005.

At hearing on February 9, 2006, Mr. Roberts testified that the employer still did not have workers’ compensation insurance.  He testified he was aware the stop order was issued upon the employer on December 6, 2005.  He testified that the employer continued to use employee labor in reduced numbers to winterize equipment and put equipment into storage to prevent the equipment from freezing.
  He testified that from December 9, 2006 through December 16, 2006, the employer had only one employee, a full-time maintenance worker.  Mr. Roberts testified that it was necessary to use the full time maintenance employee, Craig Villarma, as his labor was necessary in order to shut the plant down properly.  Mr. Roberts testified that the employer never considered contracting out the tasks of shutting the plant down.

Mr. Roberts testified that on the day of hearing, Carol Bean, the Controller, answered the employer’s phone.  He testified Ms. Bean has not been working for the employer since 
December 16, 2006, but that she answered the phone to insure he and Mr. Dow did not miss the hearing.  He testified that the reason she was at Wrangell Seafoods’ office on February 9, 2006, was to answer any questions the Board may have of her.  Mr. Roberts testified that the sole reason the employer has paid wages to Ms. Bean since the time the stop order was issued is due to the employer’s employment contract with the employee.  He reiterated that Ms. Bean had not worked since December 16, 2005.  

The Board notes that the Compliance Investigator’s calculations for purposes of assessment of civil penalties under AS 23.30.080(f) did not include salaried employees, of which there are three, Carol Bean, Levi Dow and Douglas Roberts.
  The three salaried employees, according to the employer’s Earnings Register dated January 30, 2006, worked a total of 40 days in four pay periods ending November 30, 2005, December 15, 2005, December 31, 2005 and January 15, 2006.
  During these 40 days, the Board calculates a total of three salaried employees were used for a total of 120 employee days; Wrangell Seafoods, Inc.’s January 30, 2006 Earnings Register confirms the Board’s calculations.  
Mr. Roberts testified that two of the three salaried employees, he and Mr. Dow, are officers of the corporation and have waived workers’ compensation insurance coverage.  The employer has provided no evidence that Mr. Dow and Mr. Roberts have petitioned the commissioner for waiver of their right to benefits under the Act, or that waiver has been granted.
  The Alaska Workers’ Compensation System reveals that no executive waivers have been granted to Wrangell Seafoods.

Mr. Roberts testified that Wrangell Seafoods chose to pay its E.S.D. taxes when they were overdue in October 2005, instead of paying its workers’ compensation premium.  He testified that based upon the payment made to E.S.D., the employer was unable pay its workers’ compensation insurance premium.  Mr. Roberts testified that Wrangell Seafoods’ partner company held off on payments to Wrangell Seafoods, which detrimentally affected the employer’s cash flow.  He testified that negotiations with a new partner were on-going; that financing would take place within a couple of weeks; and that he expected Wrangell Seafoods to be “healthy” within a matter of days.  He testified that within the last month the employer has paid $140,000.00 to its workers’ compensation insurance company to cover that amount the employer’s premiums were in arrears.
  He testified that Wrangell Seafoods currently does not have workers’ compensation insurance; however, the employer is in the process of underwriting a policy for the new operational year.  Mr. Roberts testified that in order to renew the policy for 2006 the employer must make a $60,000.00 deposit.

Mr. Roberts testified that if the Board assesses the maximum penalty of $160,000.00, it will be a disaster for Wrangell Seafoods.  Further, he testified that a payment plan for purposes of paying any assessed penalty will be helpful to the employer.

On December 20, 2005, the employer paid $50,000.00 to Alaska National Insurance Company for its August Interim payment, in hopes of reinstating its workers’ compensation insurance.  In order for reinstatement of the policy to occur, the employer was required to provide Alaska National Insurance Company with a balance of $17,602.00 for the August Interim payment, in addition to interim reports with payment for September, October and November, 2005.
  On February 6, 2006, Carol Bean informed Alaskan National Insurance Company that the employer had initiated a wire transfer in the sum of $47,758.00, to pay its workers compensation premiums through October 22, 2005, the date the policy was cancelled.
  Ms. Bean requested that Alaska National Insurance Company reinstate the employer’s coverage as soon as possible so that she could begin reporting the premiums.
  On February 9, 2006, the employer was notified it had a credit with Alaska National Insurance Company in the sum of $56,987.00.
  Additionally, the employer was notified that to place workers compensation coverage, an application to the assigned risk pool was necessary in addition to payment of a deposit in the sum of $61,588.00.
  The employer made the $61,588.00 payment on February 10, 2006.
  The estimated annual premium for Wrangell Seafoods’ policy cancelled on October 23, 2005 was $212,677.00.

The Alaska Workers’ Compensation System records that 25 reports of injury were filed by claimants against Wrangell Seafoods between July 6, 2005 and September 6, 2005.
  Further, the Alaska Workers’ Compensation System indicates that the Division found it necessary to correspond with the employer in the past, prior to the instant case, regarding the employer’s failure to insure.
  

Wrangell Seafoods, Inc.’s annual payroll for calendar year 2005 was $1,539,262.00 for 176 employees.
  In 2005, the employer processed 11,022,988 pounds of fish.
  

The Alaska Department of Labor Commissioner, Greg O’Clary, made an appearance at the February 9, 2006 hearing.  He testified that the Murkowski administration’s Fish Cabinet is trying to revitalize Alaska’s fishing industry and the outlook for the coming year is bright.  He indicated that the administration is not attempting to make money from employers on the punitive side of 
AS 23.30.080(f) and the intent of the legislation from the Department of Labor’s perspective is to serve as a disincentive for and a deterrent to employers using employee labor without insuring for workers’ compensation liability.  He testified that Wrangell Seafoods is getting on its feet and it was his impression that Wrangell Seafoods understands the seriousness of not have workers’ compensation insurance coverage.  The commissioner testified that the administration is pro business and pro injured worker. 

On March 1, 2006, the employer filed with the Board  proof of workers’ compensation insurance coverage from NCCI.  The employer obtained workers’ compensation insurance from Liberty Northwest Insurance Company, effective February 9, 2006.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Stop Order Violation

AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 

(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year ...

AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day.

In its December 14, 2005 Final Decision and Order, the Board found, based on the documents in the record, the testimony of the Compliance Investigator and the admissions of Mr. Roberts, that Wrangell Seafoods is an employer.  The Board found the employer failed to insure for liability commencing October 23, 2004, and continued to be uninsured on the date of hearing, 
December 6, 2005.  The Board found it necessary to issue an oral stop order at the December 6, 2005 hearing, prohibiting the employer from using employee labor until the employer insured or provided the security as required by AS 23.30.075.  

On the basis of the evidence presented at the February 9, 2006 hearing, the Board finds Wrangell Seafoods continued to be uninsured on February 9, 2006, but had been conducting business using employee labor since the Board’s stop order was issued on December 6, 2005.  Based upon the testimony of Mr. Roberts, the employer’s Payroll Details and Earnings Register, the Board finds the employer continued to operate the business and used one or more persons as employees after the stop work order was issued.  

The Board finds the employer used employee labor from December 6, 2005 and continuing through the date of hearing.  As an initial matter, despite Mr. Robert’s belief that he and Mr. Dow, as executives of the corporation, had waived coverage under the Act, the Board finds that the executives of Wrangell Seafoods have not been granted a waiver of their right to benefits under 8 AAC 45.184 and are employees of Wrangell Seafoods under 8 AAC 45.890.  Further, the Board is not persuaded by Mr. Roberts’ testimony that employee Carol Bean’s last day of work was December 16, 2005.  Contrary to his testimony, the Board finds the documentary evidence reveals Ms. Bean, Mr. Dow and Mr. Roberts, as salaried employees of Wrangell Seafoods, were paid for all pay periods after December 16, 2006, for which the Board was provided information; specifically, the pay periods ending December 31, 2005 and January 15, 2006.  Additionally, the Board finds Ms. Bean was the Wrangell Seafoods’ employee who responded to the Compliance Investigator’s January 19, 2006 requests for information.  The Board finds she provided the information on January 31, 2006.  The Board finds Ms. Bean was working to reinstate Wrangell Seafoods worker’s compensation insurance on February 6, 2006, and as late as February 9, 2006, when she answered the employer’s phone.  The Board does not find Mr. Roberts’ testimony credible and, therefore, relies upon the documentary evidence and administrative record in this matter to determine the number of days the employer continued to operate using employee labor after the stop order was issued.

The Board finds the employer disregarded its obligation to comply with the Board’s stop order and continued to operate the business using employee labor without workers’ compensation insurance coverage.  Based upon Mr. Roberts’ testimony at hearing and the administrative record in this matter, the Board concludes the employer conducted business without workers’ compensation insurance coverage and with the use of employee labor for 44 days after the Board issued the stop order on December 6, 2005.  The Board determines that a civil penalty must be assessed due to the employer’s failure to comply with the Board’s stop order.  The Board finds pursuant to AS 23.30.080(d) that if an employer fails to comply with a stop order issued by the Board under this section, the Board is required to assess a civil penalty of $1,000.00 per day.  The Board finds the employer failed to comply with the stop work for 44 days.  The Board finds a civil penalty in the sum of $44,000.00 is required under AS 23.30.080(d).  The Board shall order the employer to pay $44,000.00 in civil penalties to the State of Alaska.  

The Board finds Wrangell Seafoods insured for workers’ compensation liability on February 9, 2006.  Based upon this finding, the Board shall not, at this time, order that the employer, 
Mr. Roberts and Mr. Dow be referred for prosecution.  The Board shall maintain jurisdiction over this matter.  If the employer fails to pay $44,000.00 in civil penalties as required under 
AS 23.30.080(g), within seven days of service of this decision and order upon the employer, the Board shall determine if referral for prosecution is necessary.  

II. Assessment of a Civil Penalty For Failure to Insure for Workers’ Compensation Liability

AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

The provision of AS 23.30.080(f) providing for assessment of a civil penalty when an employer fails to insure or provide security as required by AS 23.30.075 was passed by the Alaska Legislature and went into effect on November 7, 2005.  At the request of the Governor’s legislative director, on July 19, 2005, the Alaska Attorney General’s office reviewed FCCS SB 130 and explained the numerous changes in the Alaska Workers' Compensation Act, AS 23.30, and the changes in the process of adjudicating workers' compensation disputes to Governor Frank Murkowski.  The changes to AS 23.30.080(f) were explained as follows:

The second new subsection authorizes the division to petition the board for a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.  This is a civil penalty for using employee labor while uninsured, not a penalty for violating a stop work order.  This civil penalty is in addition to a fine (up to $10,000) assessed by a court upon a criminal conviction under AS 23.30.075(b).  The penalty for using uninsured employee labor may be levied in addition to penalties for stop order violations.

Assessing a civil penalty against employer Wrangell Seafoods under AS 23.30.080(f) is a case of first impression for the Board.  The statute permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case. 

The Board finds during the period November 7, 2005, until January 15, 2006, the employer used 281 days of employee labor.
  Based upon the record in this case, the Board finds the employer’s three salaried employees never ceased working pursuant to the Board’s stop order; and that in addition to working during the pay periods ending November 30, 2005, December 15, 2005, December 31, 2005 and January 15, 2005, after these times, the Board finds Carol Bean worked at a minimum on January 31, 2006 and February 6, 2006.  Based upon these two days, the Board finds two additional days of employee labor must be included in the calculations for assessment of a civil penalty under AS 23.30.080(f), for a total of 283 days of employment for uninsured employees. 

The Board finds the Compliance Investigator calculated the amount for which the Division petitioned the Board for assessment of penalty using a formula which is arbitrary and capricious.  The Board finds the formula used by the Division has no rational basis; was not based upon any definable rules or standards; and was not applied according to thoughtful reasoning or consideration of the unique circumstances of this case.  The Board finds the amount petitioned for by the Division was arrived at merely because the Compliance Investigator believed that the maximum penalty that he calculated of $160,000.00 was excessive.  The Board finds the Division failed to consider the employer’s egregious offenses and failed to put forth any mitigating factors for the Board’s consideration when it petitioned the Board for assessment of a penalty in an amount less than the maximum penalty allowed under AS 23.30.080(f).  Finally, the Board finds the calculation arrived at in the Division’s petition was based upon inaccurate and incomplete information.  

In looking to other states’ Workers’ Compensation Acts for guidance in assessing a civil penalty under AS 23.30.080(f), the Board finds that compensation acts frequently provide for penalties against employers that have failed to obtain workers’ compensation insurance.
  Ordinarily, provisions providing penalties against employers will be strictly construed.
  Review of the penalties assessed in the other 50 states reveals that none have penalties as steep as those codified by the State of Alaska in AS 23.30.080(f).  Assessment of penalties ranges widely from state to state.  In Kansas, a civil penalty in an amount equal to twice the annual premium the employer would have paid had the employer been insured or $25,000.00, whichever is greater is imposed,
 in addition to a lien in favor of the state’s uninsured employer’s fund asserted against the uninsured employer’s property.
 In Michigan, a civil fine of $1,000.00 per day for each day the employer conducts business using employee labor without workers’ compensation insurance is imposed upon the uninsured employer.
  In Nevada, a civil penalty is imposed upon an uninsured employer in an amount equal to the sum of the premiums that would have been paid for the period the employer was doing business without insurance, not to exceed six years, plus interest from the time the premium should have been paid.
 New Hampshire imposes a civil penalty of up to $2,500.00, plus $100.00 per employee for each day of noncompliance, beginning on the date the uninsured employer received written notice.
  Utah enforces a civil penalty in the amount of $1000.00 or three times the amount of the premium the employer would have paid for workers’ compensation insurance during the period of noncompliance, whichever is larger.

The State of Oklahoma has a statute similar to AS 23.30.080(f).  It states, in relevant part, as follows:

In addition to any other penalty prescribed by law, any employer who fails to secure compensation . . . Shall be liable for civil penalty, to be assessed by the commissioner of labor or designee, of not more than Two Hundred Fifty Dollars ($250.00) per employee for a first offense, unless the employer secures workers’ compensation insurance within thirty (30) days after receiving notice of the violation, the employer shall be liable for a civil penalty of not more than Seventy-five Dollars ($75.00) per employee.  An employer shall be liable for a civil penalty of not more than One Thousand Dollars ($1,000.00) per employee for a second or subsequent offense.  Provided, the maximum civil penalty shall not exceed Ten Thousand Dollars ($10,000.00) for all related series of violations.

Unlike Alaska law, Oklahoma provides guidance in assessing civil penalties.  Specifically, the commissioner is given discretion to remit, mitigate or negotiate the civil penalty.  In determining the amount of the penalty to be assessed, or the amount agreed upon through negotiation, the law requires that considerations be given to the appropriateness of the penalty in light of the life of the business of the employer charged, the gravity of the violation, any extent to which the employer charged has complied with the provisions requiring acquisition of worker's compensation insurance or has otherwise attempted to remedy the consequence of the uninsured employer's violation.

In the instant case, the Board considers the nature of the business of Wrangell Seafoods, fish processing, to be one of the riskiest businesses in the State of Alaska.  The Board finds the record of injuries reported for a three month period indicates 25 injuries occurred during the months July through September, 2005.  The Board finds the employer failed to consider the risk at which it placed its employees, on several counts, while it was uninsured.  

First, the purpose of workers’ compensation insurance is to provide benefits to workers who are injured or who contract an occupational disease while working. The benefits include medical care, temporary disability payments and compensation for a resulting permanent impairment. In the event of the death of an injured worker, benefits are payable to the family of the worker.  The Board finds an employer who is unable to make workers’ compensation premium payments places employee’s injured on the job at risk of not receiving those benefits to which the employee is entitled under the Act.  

Second, the Board finds, based upon the admission of Mr. Roberts, that Wrangell Seafoods is the largest employer in the City of Wrangell.  The Board finds that as the largest employer in the City of Wrangell, Wrangell Seafoods placed a significant number of persons in the City at risk when it chose not to pay its workers’ compensation premium and its policy was cancelled on October 23, 2005.

Another factor the Board shall consider in determining the civil penalty to assess under AS 23.30.080(f) is the diligence exercised by the employer to comply with the Act and remedy the employer’s uninsured status.  In the instant case, the Board finds the employer essentially chose to pay its E.S.D. taxes over payment of its workers’ compensation insurance premium.  The Board finds that on November 10, 2005, the employer’s uninsured status was brought to its attention and the employer was notified of the potential penalties that would be assessed against it for its failure to insure.  The Board finds that even after receiving such notice, the employer made no attempts to remedy its uninsured status.  The Board finds the employer made its first payment for the last August interim premium to Alaska National Insurance Company on December 20, 2005, 14 days after the December 6, 2005 hearing and 40 days after the Division’s November 10, 2005 Accusation was filed.  The Board finds the employer first entered into dialogue with Alaska National Insurance Company after that payment was made and, at this time, the employer was notified of the requirements to reinstate its workers’ compensation insurance policy.  The Board finds after issuance of our December 14, 2005 Decision and Order, in which we directed the employer to secure workers’ compensation insurance and file evidence of compliance with the Board, the employer did not again attempt to remedy its uninsured status until February 6, 2006.  The Board finds the employer failed to exercise diligence in remedying its violations of AS 23.30.075 and AS 23.30.085.  

We found above that the employer violated the Board’s stop order for 44 days as of the date of the February 9, 2006 hearing.  The Board finds the employer insured for workers’ compensation liability on February 9, 2006, but conducted business with the use of employee labor on 44 days between the December 6, 2005 hearing and the February 9, 2006 hearing.  Based upon the employer’s failure to insure, the Board finds the employer exhibited a total disregard for the Board’s order, for its obligations to insure for workers’ compensation liability under the Act, and for the risk imposed upon the employees of Wrangell Seafoods.

The Board finds the employer’s blatant disregard for its obligations under AS 23.30.075 is the type of behavior AS 23.30.080(f) was enacted to deter.  The Board concludes, based on the record before it, and the employer’s history with the workers’ compensation system, that the employer is an egregious offender.  
The Board finds the civil penalty assessed against the employer should be the maximum allowable under the Act.  However, under the facts of this case, we shall consider the life of the business and the fact that imposition of the maximum penalty allowed under AS 23.30.080(f) may impose a severe financial hardship on the employer.  The Board finds it was financial hardship that resulted in the employer’s failure to pay its workers’ compensation premium and cancellation of its policy.  Under the facts of this case, the Board is faced with two competing concerns.  The first, that the employer placed the largest workforce in the City of Wrangell at significant risk.  The second is the financial stability of the largest employer in the City of Wrangell.  

Based upon the employer’s complete and total lack of regard for the Board’s stop order and the employer’s failure to take steps to reduce the consequences of its failure to comply with the Act, the Board finds Wrangell Seafoods is an egregious offender and the gravity of its offenses are enormous.  However, considering the unique circumstances of this case and the life of the business, the Board shall reluctantly apply mitigating factors to reduce the penalty assessment.  The Board does so to enable Wrangell Seafoods to continue to do business, taking into consideration that it is the largest employer in the City of Wrangell and the consequences for the citizenry of the City of Wrangell could be devastating if Wrangell Seafoods were to close.  The Board’s reluctance stems from the fact that as the largest employer in the City of Wrangell, compliance with AS 23.30.075 and AS 23.30.085 is not optional, it is imperative.  The Board finds that as the largest employer for the City of Wrangell, Wrangell Seafoods should be setting a flawless example, as opposed to being made the example.
The Board finds the maximum penalty the Board may assess under AS 23.30.080(f) is $283,000.00.  As a minor mitigating factor, we shall consider Mr. Roberts’ representation that he believed the corporation’s executives had waived workers’ compensation coverage and exclude the number of employee days Mr. Roberts and Mr. Dow worked, which equals 80 employee days.  The Board shall base its assessment of the civil penalty upon 203 uninsured employee work days.  In consideration of the major mitigating factor that Wrangell Seafoods is the largest employer in the City of Wrangell and the Board does not wish to put it out of business, we shall reduce the daily penalty rate to $500.00 per employee per day.  The Board shall order the employer to pay $102,000.00 in civil penalties under AS 23.30.080(f).  Considering the nature of the employer’s business and that the major source of its cash flow occurs during the months when the employer is processing fish, the Board shall order that the employer complete payment of the assessed civil penalty no later than August 31, 2006.  The Board shall direct the Compliance Investigator to monitor the employer’s payment of the $102,000.00 civil penalty and provide the Board with a report no later than September 1, 2006, reporting the employer’s compliance with the Board’s order.  We shall retain jurisdiction over this matter.  If the employer fails to pay the $102,000.00 civil penalty in full by August 31, 2006, the Board shall issue an order finding the employer failed to pay the civil penalty pursuant to our order and request the Director to find the employer in default under AS 23.30.080(g).

The Board once again reminds the employer that its violation of AS 23.30.075 and AS 23.30.085 is a grave matter that endangers both injured workers and the interests of the State of Alaska.  This is unacceptable behavior for any employer in Alaska.  The Board provides the employer notice that future violations of its obligation to insure for workers’ compensation liability will not be viewed with leniency.

ORDER
1. Pursuant to 8 AAC 45.180(d), this proceeding is a continuation of the administrative proceeding in which the Board issued the December 6, 2005 stop work order.

2. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to investigate this employer quarterly, for a period of three years, and annually thereafter to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
3. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to file a quarterly status report with the Board for a period of three years, notifying the Board if the employer is insured for workers’ compensation liability in compliance with AS 23.30.075 and 
AS 23.30.085 
4. Pursuant to AS 23.30.080(d), the Board assesses a civil penalty of $1,000.00 per day for the 44 days during which the employer operated Wrangell Seafoods, Inc. using employee labor, after the stop order was issued, without provision of workers’ compensation insurance coverage or the filing of evidence of compliance as required by AS 23.30.085(a).  Pursuant to AS 23.30.080(g), the Board orders the employer to provide payment in the total sum of $44,000.00, within seven days from the date the Decision and Order is served upon the employer.  The Board orders payment to be made to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 
99802-5512.  The Board orders the employer to make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.
5. Pursuant to AS 23.30.135, the Board orders the Compliance Investigator to provide a report to the Board within seven days from the date of service of this order upon the employer, regarding Wrangell Seafood Inc.’s compliance with the Board’s order for payment of the civil penalty assessed under AS 23.30.080(d).
6. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $500.00 for each employee for 204 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075.  The Board orders the employer to pay $102,000.00 to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. 
Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund., with completion of payment occurring on or before August 31, 2006.
7. The Board shall maintain jurisdiction of this matter pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $102,000.00 in accord with this Decision and Order.
8. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to monitor the employer’s payment of the $102,000.00 civil penalty and provide the Board with a status report no later than September 1, 2006, reporting the employer’s compliance with the Board’s order for payment of the civil penalty assessed under AS 23.30.080(f).  

Dated at Juneau, Alaska on March 6, 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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� AWCB Decision No. 05-0327 (December 14, 2005).


� 5/17/05 Accusation.


� National Council on Compensation Insurance, Alaska Cancellation/Reinstatement/Non-Renewal Information, Wrangell Seafoods, Inc., Policy Effective Date: 7/6/05, Policy Expiration Date: 7/6/06, Effective Date of Cancellation: 10/23/05.


� Id.


� Wrangell Seafoods, Inc. Payroll Detail for the period 10/23/2005 to 11/22/2005. 


� AS 23.30.080 penalties calculations provided by Compliance Investigator Lutz based upon Wrangell Seafoods, Inc. Payroll Detail for the period 10/23/2005 to 11/22/2005.


� See AS 23.30.060.  


� AS 23.30.080 penalties calculations provided by Compliance Investigator Lutz based upon Wrangell Seafoods, Inc. Payroll Detail for the period 10/23/2005 to 11/22/2005.


� AS 23.30.080 penalties calculations provided by Compliance Investigator Lutz based upon Wrangell Seafoods, Inc. Payroll Detail for the period 11/23/2005 to 12/16/2005.


� Id.


� Wrangell Seafoods, Inc. Payroll Detail for the period 11/23/2005 to 12/16/2005.


� See Note attached to January 31, 2006 Fax to Mark Lutz from Carol Bean, at 2.


� 1/30/06 Wrangell Seafoods, Inc. Earnings Register.


� Id.


� See AS 23.30.240(a), 8 AAC 45.184.


� Alaska Workers’ Compensation System, Employer Information Wrangell Seafoods, Inc., Policy Detail, Executive Officers Screen.


� The records indicate the employer paid only $97,758.00 for the premiums in arrears and that a credit of $56,987.00 was returned to the employer.


� 12/20/05 Memorandum to Douglas Roberts, Wrangell Seafoods, from Christy Williams, Alaska National Insurance Company, RE: Interim Reporting, Workers’ Comp. Policy # 05G WW 06149.


� 2/6/06 Fax Cover Sheet to Christy Williams, Alaska National Insurance Company, from Carol Bean, Wrangell Seafoods, Inc.


� Id.


� 2/9/06 E-mail message to Levi Dow from Judy Graf, Arthur J. Gallagher Risk Management Services.


� Id.


� 2/10/06 Wells Fargo Wire Transfer Confirmation, Wrangell Seafoods, Inc.


� Workers’ Compensation & Employers Liability Insurance Policy 05G WW 06149, Policy Period: 7/6a heart ill will do what all have owned a half of her for a break up a way of a would find/05 to 7/6/06. 


� Alaska Workers’ Compensation System, Injury Reports by Employer Query, Wrangell Seafoods, Inc.


� AWCB Case No. 700000752.  10/22/03 Investigation – Uninsured Employer Letter. 


� Economic Impact – Wrangell Seafoods, Inc. 2002 – 2005, at 1.


� Id.


� 2/17/06 NCCI Acknowledgement of receipt of an initial premium payment or deposit and application for coverage through the Workers’ Compensation Insurance Plan for State for Alaska, Wrangell Seafoods, Inc., Effective Date: 2/9/06, Binder Number: 54-21733-06047-624824.


� AS 23.30.122.


� 7/19/05 Letter to the Honorable Frank Murkowski, Governor, from David W. Márquez, Attorney General; �By: Scott J. Nordstrand, Deputy Attorney General, Civil Division, at 15.


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� 93 uninsured hourly employee days from November 7 through November 22, 2005, 68 uninsured hourly employee days from November 23 through December 16, 2005, 120 salaried employee days for the pay periods ending November 30, 2005, December 15, 2005, December 31, 2005 and January 15, 2005.


� See 101 C.J.S. Workers’ Compensation §1577.


� �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000711&FindType=Y&SerialNum=1940106035" ��Petty v. Mayor, et al., of College Park, 63 Ga. App. 455, 11 S.E.2d 246 (1940)�.  


� KRS 44-532 (d)


� KRS 342.770


� MCL 418.645(4).


� NRS 616D.200.


� NHRSA 281A:7.


� UC 34A-2-211(2)(b).


� 85 OS 63.1(C).
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