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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JEANNETTE R. HANSEN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

CARVER, BURTON & CO INC,

                                                  Employer,

                                                   and 

CONTINENTAL INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
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)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  198101707
        AWCB Decision No.  06-0056

        Filed with AWCB Fairbanks, Alaska

        on March  3, 2006


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition for dismissal on January 26, 2006 at Fairbanks, Alaska.  Attorney Randy Weddle represented the petitioning employer.   The employee represented herself.  The record was held open to obtain and review the treating physician’s medical records and closed when we next met on February 2, 2006.


ISSUES
Whether the employee is entitled to ongoing medical treatment, following a controversion filed as a result of an employer-sponsored independent medical evaluation (EME)
 by John Joosse, M.D., and a supplemental controversion notice filed following the deposition of the second independent medical evaluation (SIME) doctor, Thomas Gritzka, M.D.


SUMMARY OF THE EVIDENCE
The employee was injured in August of 1981 when a bus she was driving was struck from behind by another vehicle. She had a whiplash injury and a low back contusion. She returned to work and there was no claim for additional disability benefits at that time. The employee has had several jobs since the accident, and she is currently employed full time by the Red Cross in Fairbanks. This case and another workers' compensation case were jointly settled in 1985, although the employee did not waive her right to claim medical benefits.

In the bus accident, the employee had a contusion of her lumbar spine and, according to the November 1, 1981 report of treating physician Francis Kelly, M.D. She also had a "moderate flexion extension injury (whiplash) of the cervical spine." Thereafter, she underwent nerve conduction studies by Fernando Salgado, M.D., which were reported as normal. Dr. Salgado said her problem was "self-limiting as well as self-resolving over a period of 6-8 months from the time of the original injury." Cervical x-rays taken in March and July of 1982 showed no evidence of fracture or disc disease.

On November 2, 1982, the employee had another work related accident. The diagnosis included cervical spine flexis. A cervical spine x-ray taken ten days later revealed no fractures or arthritic changes and there was no evidence of degenerative disc disease. Similar findings were reported at the time of another cervical spine x-ray dated December 10, 1982. Because of ongoing pain, however, a myelogram was suggested by her treating physician, Dr. Kelly, in a report dated January 26, 1983. In that report he listed the date of injury as November 2, 1982, the accident that happened more than a year after the bus incident which gives rise to this hearing. The employee was admitted for a cervical myelogram on May 3, 1983, as reported on a workers' compensation physician's report form and again, the date of injury is listed as November 2, 1982. Both cervical and lumbar myelograms showed no abnormalities, and no evidence of cervical disc disease is recorded. Dr. Kelly gave the employee a 12% whole person rating based upon the November 2, 1982 injury. No doctor has suggested that the employee should have a PPI rating as a result of the 1981 injury.

The employee continued treating from time to time for complaints of neck and back pain over the course of the next several years.
 She submitted medical expense invoices to the employer, and they were paid. In a report of January 30, 1991 Edwin Lindig, M.D., indicated that the employee was "quite active physically" and that he had been "able to keep her reasonably functional with a few simple home treatment measures." He found that she had "a full range of neck and back motion." In his March 29, 1994 report, Dr. Lindig indicated that the employee relied mainly on Motrin or Ascriptin for pain, was able to work with lifting up to 50 pounds and that she had a "near normal range of motion of her neck and back and only minor tenderness." In his June 20, 1994 report, Dr. Lindig said that the employee had "relatively minor neck and back symptoms" and that there was "an essentially normal range of motion at her neck and back." Dr. Lindig noted in his June 12, 1995 report that the employee was working "as a medic for fire crews". In his December 31, 1996 report, Dr. Lindig noted she was still working seasonally as a medic for fire fighting crews.


A year later, the employee was on a rescue mission using a snow machine and hit a bad bump, resulting in a compression fracture of the thoracic spine.  This occurred on January 1, 1998. (See letter of Dr. Lindig dated August 18, 1998.)

On April 2, 1999 the employee was involved in a motor vehicle rollover accident. The vehicle came to rest upside down and when the employee removed her seat belt she fell on her head, injuring her neck. She sought medical treatment and was found to have a protruded disc at C6-7. Also, for the first time, x-rays revealed spondylosis, a degenerative condition in her cervical spine. There was a narrowing of disc spaces at C6 and C7, the beginning of a degenerative process. At this time the employee transferred her care from Dr. Lindig to the Tanana Valley Medical-Surgical Group, where Richard Cobden, M.D., then practiced. There is no evidence that the Tanana Valley Clinic received a copy of the chart which recorded 18 years of prior symptoms or treatment.

Thereafter, the employer began to question the relationship between the employee’s current treatment and the 1981 accident, and obtained the EME. Dr. Joosse performed the EME on June 23, 2003, and concluded that the findings were consistent with degenerative changes and not traumatic changes. He stated: "At this point in time, more than 20 years later, it is more likely than not that the need for Lodine and Tylenol is related to the degenerative arthritis that she is developing rather than any results of a rear-ending collision that happened more than 20 years ago."

As a result of that opinion, on July 14, 2003, the employer controverted all further medical treatment. Consequently, the employee filed a claim for medical cost reimbursement and submitted prescription receipts and a spreadsheet reflecting almost $38,000 in costs for various types of medicines and treatment incurred between June 11, 2003 and July 6, 2005.

At the request of the Board, the SIME was performed by Dr. Gritkza, an orthopedic surgeon. His December 17, 2004 report reflects that he initially thought there was a connection between the 1981 motor vehicle accident and the employee's degenerative disc disease at C6-7, "which is the primary cause of her continuing neck pain." Nevertheless, he changed his position during the course of his deposition, when he was asked to review x-rays which indicated that this conclusion was not correct.

Dr. Gritzka testified that the employee had a straightening of the cervical lordotic curve, which he assumed was caused by the accident, although he acknowledged that this condition develops without trauma in about 30% of individuals who have it. Dr. Gritzka was then referred to page 17 of his report, which indicated that he had reviewed a cervical spine x-ray that predated the accident showing a straightening of the lordotic curve, indicating that the accident did not cause that problem. Dr. Gritzka also agreed that x-rays read by Dr. Lindig in 1988, seven years after the accident, showed no evidence of cervical degenerative disc disease and that the disc disease therefore could not have developed until at least 9 or 10 years after the accident. He testified that if disc disease does not show up on x-rays within 4 years after the injury, he could not conclude that the injury caused the disc disease. Having noting these observations, Dr. Gritzka then agreed that the employee's current need for medical treatment of the cervical spine, including injections, is not the result of the 1981 injury, and that the 1981 injury was not the cause of the current degenerative disc disease. 

Dr. Gritzka was then shown a chart note from Dr. Cobden of February 20, 2003 which indicated that the employee had an injury to her low back in 1981 "but it gradually cleared up." She was complaining of low back pain "going back about a month" which was "quite severe in January when she sat down on a low couch." Lumbar disc disease was suspected and an MRI ordered. Dr. Gritzka was also shown the report of the MRI dated March 6, 2003 which showed disc desiccation at L1, L2. He said that meant the employee had "the beginning of degenerative disc disease" in the low back. He also said this was "early degenerative disc disease." Thus, he agreed the evidence showed that the lumbar disc disease was just beginning, 22 years post accident. Based upon these findings, Dr. Gritzka said: "To get to the bottom, I don't think that her lumbar degenerative disc disease is related to the ‘81 accident." Dr. Gritzka went on to say that to the extent the employee is being treated for degenerative disc disease in the lumbar spine, it is not work related. 

Dr. Gritzka also noted in his deposition that disc disease can arise from a variety of things, including general life activities, and not necessarily due to a vehicle accident 24 years ago. He said that the disease can arise with no identifiable cause. He also agreed that general working conditions, sporting activities, posture and excess weight can all cause such problems. He admitted that he would not be comfortable as an expert witness attributing disc disease to an accident where the disease did not show up on x-ray until several years after the accident. 

Dr. Joosse's deposition was taken on January 10, 2006. He agreed with Dr. Gritzka that the employee's treatment since he saw her in 2003 is for degenerative disc disease, that this disease did not begin until long after the 1981 accident and that the injury in 1981 was not a substantial factor in bringing about current symptoms or treatment. He said the employee's condition would be the same as it is today, even if the 1981 accident had not occurred.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(m) provides for the payment of prescription charges after the employer receives a health care provider's completed report and an itemization of prescription charges for the employee. Under 8 AAC 45.082(d), the physician's charges also must be accompanied by a report. The report must be submitted on Board form 07-6102. 

The record in this case reflects that since June of 2003, not a single medical report has been provided by any medical provider on that form. The employee responds that since the case was controverted, there was no reason to submit the records on the prescribed form. 

In order to award benefits, the Board has consistently required such documentation and has held that the form is "a necessary predicate to a successful claim for payment of benefits". Wilson v. Flying Tiger Line Inc., AWCB Decision No. 94-0143 (June 17, 1994). See also, Payette v. Grayline of Alaska, AWCB Decision No. 01-00157 (March 30, 2001). The Supreme Court has upheld this position in Williams v. Abood, 53 P.3d 134, 146 (Alaska 2002). 

In this case, the record reflects that many of the medicines for which the employee seeks payment are not mentioned in the medical records, nor do they appear to be connected to the 1981 accident. For example, she seeks reimbursement for the cost of Valtrex. That drug is not for treatment of cervical disc disease but rather, for shingles, a painful virus which attacks the skin. She also seeks reimbursement for "Hydrocod", which presumably is referring to Hydrocodone. Hydrocodone was prescribed by her doctor for shingles.

The employee also seeks reimbursement for Zyrtec, Fiorinal, Ambien and Iodine. The medical reports do not specify the reason for taking these medications and do not specify which, if any, of her several accidents give rise for the need for that medicine.

In addition, there are no medical reports prescribing most of the medicines listed on the employee's spreadsheet. Those medicines which are not referred to in the records include: 1. Bactroban, 2. Cephalexin, 3. But/ASA/Cod, 4. Benzonatate, 5. Cefuroxime, 6. AP Tak, and 7. Indomethacin. Further, many of the items listed are charges for doctors' visits. As indicated above, those charges were not presented with required medical reports on required Board forms. Moreover, the invoices for medical treatment do not establish that the treatment, in the doctor's opinions, were made necessary as a result of the 1981 injury and, in many cases, it is not possible to establish by review of the invoices what procedure or treatment was accomplished.

The employer asserts that the employee's failure to present evidence satisfying board requirements with respect to the payment of medical expenses constitutes a failure to provide the minimum evidence needed to attach the presumption of compensability, and the claim should be denied on that ground alone. Nevertheless, the record reflects that the employee retained the right to pursue coverage of work related medical expenses when she settled her underlying case in 1985. Based on her testimony that the submitted expenses are related to the initial injury, and on the medical reports of Dr. Cobden which relate his treatment to the injury, we will find the employee has submitted the minimum evidence necessary to establish the presumption of compensability under AS 23.30.120. Therefore, we find the employer must submit substantial evidence to rebut the presumption. 

The employer may rebut the presumption of compensability by providing an alternative explanation which, if accepted, would exclude employment factors as a substantial cause of the disability or by producing evidence which eliminates any reasonable possibility that employment was a factor in causing the disability. DeYoung v. NANA Marriott, 1 P.3d 90, 96 (Alaska 2000). In this case, we find the employer has presented an alternative explanation through the testimony of Dr. Joosse and the SIME physician, Dr. Gritzka. In addition, their testimony may also be relied on to eliminate any reasonable possibility that the employment is the cause of the current need for treatment, because the disc disease for which she is being treated did not arise in relatively close proximity to the 1981 injury, but only many years later. Based on the testimony of Drs Joosse and Gritzka, we find the presumption has been rebutted in this case, and the employee must prove her claim by a preponderance of the evidence. 

Dr. Cobden’s chart notes reflect that the treatment provided arises from the 1981 injury, but Dr. Cobden offered no explanation for the basis of his opinion. The employee testified that she gave him her medical records, but the record contains little other evidence of his understanding or knowledge of 18 years of evidence before he began treating the employee, including the x-ray evidence relied upon by the SIME doctor. Instead, the records reflect that he did not see the employee for treatment until October of 1999, following a motor vehicle rollover accident, when she transferred for her care to the Tanana Valley Medical-Surgical Group. Indeed, Dr. Cobden's chart reflects that he had no records regarding 18 years of prior treatment, and that he did not know anything about the patient's prior symptoms or treatment, other than what she told him. 

Therefore, we find that Drs. Joosse and Gritzka, who have reviewed all of the medical records, are in a better position than Dr. Cobden to offer opinions regarding the cause of the employee's current condition. Further, based on the testimony of Drs. Joosse and Dr. Gritzka outlined above, we find that the employee's treatment since 2003 is for degenerative disc disease, that this disease did not begin until long after the 1981 accident and that the injury in 1981 was not a substantial factor in bringing about current symptoms or treatment. Consequently, we find the employee cannot prove her claim by a preponderance of the evidence.

The employee asserts that since the employer paid her continuing medical costs over an extended period of time, after keeping the medical benefit open at the time she signed the C&R in 1985, that she should continue receiving access to that coverage. Nevertheless, the record reflects that before and during the termination of her benefits the employer provided the employee with a series of controversion notices on Board-prescribed forms, giving her proper notice that her medical benefits were being terminated. Therefore, we find she was provided notice of the need to pursue her claim with the Board, and that the employer did not waive any of its defenses. Accordingly, we find the employee’s claim for continuing medical benefits must be denied.


ORDER
The employee's claim for continuing medical benefits is denied and dismissed.

Dated at Fairbanks, Alaska this ____ day of March 2006.







ALASKA WORKERS' COMPENSATION BOARD







________________________________________                                






Fred Brown, Designated Chairman







________________________________________                                
  





Chris Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEANNETTE R. HANSEN employee / applicant; v. CARVER, BURTON & CO INC, employer; CONTINENTAL INSURANCE COMPANY, insurer / defendants; Case No. 198101707; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March ___, 2006.
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Victoria J. Zalewski, Admin. Clerk
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� AS 23.30.095(e).


� The employer resisted payments of medical benefits 1988, but the Board ordered reinstatement of medical benefits in AWCB No. 88-0259 (October 5, 1988).
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