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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                          Juneau, Alaska 99802-5512

	MARK D. STIDD, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

F. S. AIR SERVICE, INC.,

                                                  Employer,

                                                   and 

EMPLOYERS INS. CO.OF WAUSAU;

                                                  Insurer,

                                                   and 

FOUR SEASONS CARPENTRY,

                                                  Employer,

                                                   and 

STATE FARM FIRE & CASUALTY CO.,

                                                  Insurer,

                                                     Defendants.
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	        FINAL DECISION AND ORDER

        AWCB Case Nos.  200225849, 199618473M
        AWCB Decision No.  06-0060

        Filed with AWCB Anchorage, Alaska

        on March 8, 2006


We heard this matter at Anchorage, Alaska on October 26, 2005.  Attorney Chancy Croft represented the employee.  Attorney Tasha Porcello represents employer, Four Seasons and its insurer (Four Seasons).  Attorney Constance Livsey represents F.S. Air and its insurer (F.S. Air).  As agreed to by the parties, the record remained open to allow the Board members an opportunity to review the extraordinary deposition record (14 medical and lay depositions), required to present this case;  we closed the record on November 30, 2005.  


ISSUES
1. Which employer, Four Seasons or F.S. Air, is liable under the last injurious employer (LIE) doctrine.  

2. Whether or not the employee is medically stable under AS 23.30.395(27).  

3. Employee’s attorney’s fees and costs under AS 23.30.145.
  

4. Whether to refer the employee to an eligibility evaluation if F. S. Air is liable.  

5. F. S. Air’s claim that the employee’s claims are barred by AS 23.30.100.  


SUMMARY OF THE EVIDENCE
We incorporate by reference the facts as detailed in our prior decision and order in Stidd v. F. S. Air, et al., AWCB Decision No. 04-0061 (March 11, 2004) (Stidd I).  In Stidd I, we ordered interim compensation under the LIE rule and AS 23.30.155(d) be paid by the most recent employer, F. S. Air, at the 1996 compensation rate.  The facts associated with that decision are not in serious dispute;  we summarized the facts in our earlier decision as follows:  

The employee injured his back on August 2, 1996 while working for Four Season.  Four Season accepted the claim and provided benefits under the Act.  After completion of his reemployment plan, the employee began work in the aviation industry, eventually becoming a commercial pilot.  
The employee’s compensation rate for the 1996 injury is $471.45 per week. 

The employee began working for F.S. Air as a pilot on November 13, 2000.  The employee testified at the March 4, 2004 hearing that supervisors knew of his back condition at the time of his hire.  He also testified that often the prolonged sitting would increase his back pain and symptoms.  In particular, in March of 2002, he testified, he encountered heavy turbulence on approach to Anchorage and had immediate back pain.  He was off work for approximately one week.  By October 2, 2002 his back pain was so severe, he could no longer work.  The employee’s compensation rate, if based on his employment with F. S. Air, would be approximately 719.00 per week.

He contacted the adjuster for Four Season because he believed his back condition was related to the 1996 injury and related surgery.  The 1996 claim was re-activated.  Timeloss benefits were paid from October 2, 2002 until February 17, 2004.  The employee remains medically unstable.  

In the course of its investigation, Four Season had the employee evaluated by John J. Lavorgna, M.D., on November 15, 2003.  In his comprehensive report, Dr. Lavorgna stated, in pertinent part:  “A substantial factor in bringing about the worsened condition was the subsequent employment as a commercial pilot.  I would estimate that approximately 80% of his worsening condition regarding his lumbar spine is secondary to his commercial pilot work activities.”  (Dr. Lavorgna report at 16).  

Based on Dr. Lavorgna’s report, Four Season filed a controversion notice on December 31, 2003, controverting all benefits under the last injurious exposure rule, that F. S. Air is liable as the most recent employer.  Based on the controversion, the employee filled out a Report of Occupational Injury or Illness on January 6, 2004.  The employee described his mechanism of injury as “continuous lifting of bags and patients.  Injury date is my last date of employment at F. S. Air.  I received a denial notice from State Farm dated 12/21/03 that my employment w/ F. S. Air is the cause of my current problem.”  The employee testified that he did not associate his current complaints with F. S. Air, but with the 1996 injury with Four Season until he received Four Season’s denial.  

On January 16, 2004, Four Season filed a petition to join F. S. Air.  Although F. S. Air initially objected, the 2002 and 1996 claims were joined by agreement at a prehearing held on February 23, 2004.  The employers agreed at the March 4, 2004 hearing that one of them should be paying the employee’s temporary disability benefits.  

We explained to the employee that should interim benefits be paid at a higher rate based on his employment at F. S. Air, and ultimate liability was later determined to rest with Four Season, that Four Season may enjoy an overpayment, and his compensation rate could be 20% lower than the lower rate.  The employee testified that should interim benefits be awarded, he would prefer his compensation rate be set at $471.45, his compensation rate for the 1996 injury with Four Season.

We awarded interim compensation benefits be paid by F. S. Air.  After our decision in Stidd I, the parties stipulated that F. S. Air also would be responsible for limited medical care until resolution of the LIE liability issue was decided.  The primary issue before us now is which employer is liable under the LIE rule.  The last employer, F. S. Air primarily argues that any injuries the employee experienced were transient in nature, and that he only suffered temporary aggravations of his preexisting work injury with Four Season.  The earlier 1996 employer, Four Season, primarily argues that the injuries with F. S. Air were acute injuries, or sufficient aggravation to permanently change his back condition.  

Since our original decision in Stidd I, each employer has developed their cases and obtained medical opinions supporting their positions.  The employee’s new attending physician has rendered his opinion.  Finally a Board ordered second independent medical evaluation (SIME) was also conducted.  As most of the physicians have been deposed and re-deposed on various timelines, for the sake of clarity we will summarize their opinions individually (as opposed to chronologically) below.  This case is complex, medically, and we will rely primarily on the medical reports.  First, however, we will briefly discuss the lay testimony.  

I.
Lay Evidence/Testimony.

The employee testified at the October 26, 2005 hearing, and in his February 20 and 27, 2006 depositions.  The employee injured his low back on August 2, 1996 while working for Four Seasons, and ultimately underwent surgery in March of 1997.  He testified that he expected to have pain post-operatively for eight months to two years.  He was found eligible for reemployment benefits and he and his wife relocated to Anchorage to enter a retraining plan to be a  commercial pilot instructor.  

The employee testified that by September/October of 1999 he was at “baseline” and managing his pain with over-the-counter medications.  The employee testified that after his retraining he got a job with “Take Flight” as an instructor, then in September of 1999 he got a job with Peninsula Air as a pilot, flying primarily to the Bush.  Ultimately, the employee began working for F. S. Air in October of 2000.  He testified that his job as a medi-vac pilot was classified as light duty, but his actual job duties required heavy lifting (patients).  As he was having back complaints lifting the patients, F. S. Air accommodated him upon his receipt of his captain rating, to a captain flying package delivery, primarily to Kodiak.  He testified this job often required heavy lifting and loading planes at times.  He testified that this route allowed him to work three days, with some discomfort, and they rest on his subsequent four days off.  

The employee testified that the months of October, November, and December were particularly heavy freight months with the Holidays.  The employee had been seeing his attending physician, Susan Klimow, M.D., sporadically during this time for what he describes as “flare ups.”  The employee testified that in March of 2002 he was flying a flight from Kodiak to Anchorage, and he flew through the wake of “heavy aircraft” (large jets), and he encountered violent turbulence.   He said his body and back were violently slammed about the cockpit seat and the plane was temporarily uncontrollable.  He testified that after landing the plane he went immediately to the emergency room to seek medical treatment, and that he could barely walk.  He testified that the March incident is significant because something had changed in his back condition;  he testified that the pain was more constant and worse than ever before.  The employee was taken off work at the emergency room.  The employee testified that he tried to continue to work intermittently out of necessity.  

On cross-examination, the employee acknowledged that the records reflect that he was treating with prescriptions after August, 1997, for ongoing pain.  In addition, the records reflect several complaints of severe intermittent pain, and that in July of 1999 he reported three severe flare-ups to Dr. Klimow.  In addition, he acknowledged that he missed work in April of 2000 due to an episode of pain;  all prior to his work with F. S. Air.  He acknowledged that he flew a flight to Bethel on March 29, 2002, two days after the turbulence incident, and that he reported a return to “base line” 12 days after the turbulence incident.  Further, he did not report the turbulence incident to his employer or others.  The employee confirmed that after the 1996 injury, his only visit to an emergency room was after the March 2002 turbulence incident, and that his first need for an injection to relieve inflammation came after the turbulence incident.  

The employee’s wife, Terri Stidd, testified at the October 26, 2005 hearing.  She testified that after his injury at Four Seasons and subsequent surgery, the employee had pain complaints and was unable to return to the construction industry.  She said the fusion helped him function and enabled him to move to Anchorage to retrain to be a flight instructor.  She testified that she noticed that after he went to work for F. S. Air his back pain complaints were getting worse;  especially after the March 2002 turbulence incident.  She testified the employee “never really recovered after the turbulence incident” and that his visits to his doctors and need for pain medications increased dramatically after the turbulence incident.  She says the employee had to quit working at F.S. Air because of the severe pain.  

Scott Anderson, the Director of Operations for F. S. Air, testified by deposition on February 20, 2004.  He was involved with the employee’s hiring in October of 2000 (Anderson dep. at 10).  He knew of the employee’s preexisting back condition and F. S. Air accommodated in October of 2001 by “putting him under Fed-Ex where he wouldn’t have to do any loading or unloading” of freight.  (Id. at 12).  Mr. Anderson testified he considered the employee’s work as a pilot as “light duty.” (Id. at 17).  Specifically regarding the employee, Mr. Anderson testified that they provided the following:  

We made accommodations for Mark that he didn’t have to do the lifting.  The first officers did it.  And he had – Fed Ex, the pilots don’t use the help unless they want to.  They’re not required to.  

In the morning they’ll load the airplane here in Anchorage, Federal Express employees will load it here in Anchorage, they go to Kodiak and they offload, then reload it down there, come back and Fed-Ex employees offload it. 

When we were doing the Bethel trip we had ground personnel that would load the plane here in Anchorage, and Arctic Circle who we were working with out there would unload and reload it. (Id. at 16 - 17). 

William Johnston, one of the employee’s co-workers at F. S. Air, testified by deposition on July 20, 2005.  Mr. Johnston testified that around March of 2002 he recalls he was a crew member with the employee and encountering a particularly violent exposure to turbulence in the wake of a larger aircraft approaching Anchorage.  He described:  “It throws us around, but this particular turbulence is like a big jolt, like going down fast forward, for a second you just lose control of the airplane.  It’s a pretty violent loss of control.  (Johnston dep. at 6 - 7).  Mr. Johnston testified that after safely landing, he and the employee taxied directly to the F. S. Air hanger where the employee got off and went to the emergency room.  He testified that normally both pilots would first go to the Fed Ex hanger and unload the cargo, then go to the F. S. Air hanger.  Prior to the March incident, he did not notice the employee’s back condition interfering with his pilot duties.  (Id. at 10 - 11).  

Lewis Martinez, one of the employee’s flight instructors, testified by deposition on July 20, 2005.  He testified that the employee was an excellent student and described him as a workaholic.  (Martinez dep. at 6 – 7).  He testified that in his opinion the employee’s reputation for honesty is “unquestionable.”  (Id. at 8).   Wayne Lindsey, one of the employee’s former flight students, testified by deposition on July 20, 2005.  He testified that when he first knew the employee in 1998 he seemed to be in excellent condition, but that the employee’s condition now is the worse that he has ever seen; he used to know the employee as a “pretty strong individual.”  (Id. at 5, 7).  Richard Hoyt, the employee’s brother in law, testified by deposition on July 20, 2005.  He testified that the employee is known as a very honest man, and that he has noticed the employee’s back condition got progressively worse after his work with F. S. Air.  (Hoyt dep. at 8, 10).  

II.
Medical Evidence/Testimony.

At the request of F. S. Air, Brian Laycoe, M.D., examined the employee on May 1, 2004;  in his report, Dr. Laycoe concluded the employee’s work at F. S. Air did not permanently worsen or aggravate the employee’s low back condition.  Dr. Laycoe explained as follows in his July 8, 2005 deposition at pages 7 - 9:  

I think the first thing is every time I have looked over my report of May 1, 2004, I certainly like how I addressed all aspects of reaching that conclusion in the report.  So it’s a little dangerous to try and paraphrase away from that report, sometimes at the risk of leaving out something or adding something that wasn’t in the report.  

And then too, I think it’s important to go back to [that] the testimony has to be, you know, on a more probable-than-not kind of an opinion, not just possibilities and maybes and perhaps.  And so it has to meet a pretty high level of certainty.  

And I think the sort of bottom line was that in seeing him to reach a conclusion that his pilot work changed him, changed his pre-existing condition, which is really sort of the issue, you do it just based on his history of his symptoms.  You can’t do it on x-rays;  you can’t do it on physical findings.  You’re really sort of doing it based on his history of his symptoms.  

And you have to be pretty darned certain that that is accurate, and you have to be certain that his recollection is really correct.  Not just how he is describing his symptoms currently, but what they were like over the years.  

And so not only did I spend an hour and 40 minutes asking him about those symptoms, I delved through his medical records trying to corroborate what they said during those years.  I sort of reached a point where I wasn’t at all comfortable just relying on his symptoms and his recollection of his symptoms.  

Even at the beginning of my report, for his reasons, he just volunteered, gee, my memory was not good about things.  So right from the first moment I’m talking with him, he is acknowledging that he doesn’t have a good memory about his history.  

And so, then, if I just look at, well, what did the records say about the history of his symptoms, the contemporaneous records, which I cited in this report, include records right up at the end of 2001, a chart entry with Dr. Klimow, December 2001.  So once or twice a month he has severe stabbing pain and falls to the ground with low back pain.  

So contemporaneous records indicate someone who was having a lot of pain, even occasionally using narcotics, and so you really don’t get the impression that there was a substantial change in his symptoms between late 2001 and [the] event in spring of 2002.  At least, not to the point that you can rely on his history for, for example, the issue of something about turbulence bringing him to the emergency room in March of 2000 (sic), versus the other obvious thing in the medical records that Dr. Klimow wasn’t available because was on vacation, so he didn’t have an option of how to get narcotic medication for his pain, so he would have to go to emergency room.  And all those factors would influence his perception of what medical history he would give in the emergency room.  

So all of this, the material that you’re commonly using as a treating physician,, and having done this for 30 years in evaluation, well, how much can I rely on this person’s medical history and his perception of his medical history.  To just totally use that to base an opinion that, for example, an event of March 2000 (sic), really resulted in a subjective change in his symptoms.  We know it didn’t change him objectively in any way.   How could we rely on that to totally form an opinion that he was changed just because of his subjective symptoms. 

Dr. Laycoe testified that the x-rays do not demonstrate an objective change as a result of the March 2002 turbulence incident.  (Id. at 10, 33).  In his opinion, the employee’s degenerative disc disease preexisted March of 2002 and would have proceeded regardless of any incident in March of 2002.  (Id. at 11 - 13).  Dr. Laycoe testified that a disc fusion surgery would increase the rate of degeneration in a person.  (Id. at 15).  Dr. Laycoe testified that a pain management clinic may be a good alternative as a recommended treatment for the employee. (Id. at 24).  

Dr. Laycoe testified again by deposition on September 20, 2005.  The majority of this testimony centered on recommended or anticipated treatment, which was not specifically argued or addressed at the 2005 Board hearing.  At page 68, Dr. Laycoe summarized his diagnosis of the employee as follows: 

I think he has a combined condition of chronic low back pain as a result of having had a fusion for spondylolisthesis at L5/S1.  He has degenerative disc disease at all the levels in his lumbar spine.  And he has psychological socioeconomic factors affecting that physical condition.  Those three diagnoses combine to result in his present back pain complaints. 

Regarding the employee’s future prognosis, Dr. Laycoe commented at pages 79 – 80:  

And I think it’s important to just reflect, yes, at one point in our previous deposition we discussed that, yes, I recommended treatment, and treatment was reasonable, and that was really discussed separately than the issue of, well, can this gentleman return to work in flight.  

Clearly, depending on how the question is asked, there can be a different answer.  Today we’re talking about, well, what about his future;  if he had treatment can he work in the future?  I’m very optimistic that this gentleman, you know, clearly, I don’t think you can fly planes if you’re on heavy narcotics.  I don’t think that’s even possible, perhaps, to get a license or even continue with his license.  But if he isn’t on narcotics, his physical condition clearly would allow him to fly a plane, in my opinion, in the future, if his perception of pain and those psychological factors change to the point, as I discussed.  

If this gentleman came to me with this physical condition and not being on narcotics, and I saw his x-rays and I saw his exams, just as it was in 2004, I wouldn’t object to his operating and flying a plane as a career as opposed to doing some entry-level wage job that, frankly, could again make him more depressed and have greater pain complaints and have emotional turmoil and financial turmoil attached with it.  

So any doctor treating patients has to recognize if his physical condition clearly does not stand to be harmed by flying airplanes, then one shouldn’t stand in the way of him doing what’s best for him, his family, his financial situation, his emotional wellbeing, and for all those reasons I wouldn’t object to this person operating aircraft in the future.  

At the request of Four Seasons, the employee was evaluated by John Lavorgna, M.D., on November 15, 2003.  Regarding causation, in his report of that date, Dr. Lavorgna opined in pertinent part:  

At the present time, in my opinion the patient does not require medical care on the basis of the August 2, 1996 injury but rather on the basis of his subsequent employment and aggravation of his pre-existing back condition to the extent that he had to leave work in October 2002.  He carefully explained his subsequent career activities, both in a letter which is presented today as well as during his history.  The activities as a commercial pilot which he describes are typical for aggravation of lower back conditions. 

The patient’s subsequent employment aggravated his condition on a permanent basis relative to the injury of August 2, 1996.  Under the circumstances, it seems medically probable that he would have yearly visits with Dr. Klimow over several years as a consequence of the August 2, 1996 injury without subsequent surgery were it not for his employment which followed his retraining as commercial pilot.   

A substantial factor in bringing about the worsened condition was the subsequent employment as a commercial pilot.  I would estimate that approximately 80% of his worsening condition regarding his lumbar spine is secondary to his commercial pilot work activities.  

It is medically reasonable to state that except for subsequent employment conditions the patient’s current condition would not be nearly as severe and he would not require his present medical care.  On a medical basis, it is reasonable to explain that his subsequent employment significantly accelerated any degenerative condition of his lumbar spine above his fusion.  

I have reviewed the job description for a commercial airline pilot from the U. S. Department of Labor, and in my opinion the patient cannot return to this position.  

The patient’s present medication regimen and need for physical therapy are not on the basis of his August 2, 1996 injury but rather on the basis of his subsequent employment.

The patient’s level of pain at the present time in my opinion would preclude retraining for a lighter position than commercial airline pilot.  

The patient is medically stable regarding his August 2, 1996 low back injury.  It is reasonable that the permanent partial impairment rating given by Dr. Eric Carlsen in 1998 indicating a 10% whole person permanent partial impairment would apply to the 1996 injury.  Any additional permanent partial impairment is due to subsequent employment.  

In my opinion the patient has not yet reached medical stability from the effects of his subsequent employment at the present time.  His flexion/extension views which were ordered by Dr. Duddy are not really clear as to showing whether the patient has motion anteriorly despite the fact that there is an apparent solid fusion of his posterior L5-S1 area.  It is possible for a patient to have persistent anterior motion and require anterior surgery following a posterior fusion which appears solid. 

Dr. Lavorgna testified consistent with his November 15, 2003 report in his July 12, 2005 deposition.  When asked what effect the employee’s employment with F. S. Air had as far as permanently worsening his low back condition, Dr. Lavorgna explained his reasoning as follows:  

[I]t was a combination of the course of his pain, together with review the medical records.  The patient’s history is very clear, and he wrote a letter, which I believe was included in his file, explaining that he had had his surgery after his 1996 injury and was not completely well by any means but he was with symptoms and at a certain level of activity, and he was seeing Dr. Klimow, I believe, on a basis which indicated fairly prolonged periods between visits.  

He then began work as a commercial pilot and gave a history of an episode of turbulence leading to a visit to the emergency room and increased back pain simply with the activities involved in being a commercial pilot in Alaska, which of course is different from, say, the Lower 48 where you have prolonged flights.  

Also I believe, and I’d have to check again, his medication records showed an increase after this episode of turbulence and after his beginning work with F. S. Air.  So that I say mostly on the basis of what he told me.  

Secondly, on the basis of the medical records, it just seems medically reasonable to conclude that without his subsequent employment, he probably would have been at a stable level following his surgery that was done for the 1996 injury. 

. . . 

Well, the answer is similar to my previous answer.  He reports repeated pain after that employment with F. S. Air.  And it isn’t simply on the basis of his history.  It’s also on the basis of the reasonableness of the description of his work activities, namely flying small planes, encountering turbulence with frequent takeoff and landing activities, but plus a certain amount of lifting, et cetera, together with his medical records that appeared to indicate that his frequency of visits had decreased concerning his back, and his medication intake had decreased before his work with F. S. Air.  (Dr. Lavorgna dep. at 8 - 11).  

Dr. Lavorgna testified again by deposition on September 21, 2005;   much of the later testimony responds to treatments recommended by Dr. Kropp, the reasonableness or necessity of which was not argued or is presently before us.  The following exchange occurred between Dr. Lavorgna and Ms. Porcello at pages 66 – 68:  

Let’s assume that Mr. Stidd were to decide to undergo additional surgery.  Let’s assume that instead of simply opening him up, looking and well, let’s assume first that they were to open him up, look at it, decide the fusion was solid, decide there really isn’t anything surgical.  

Under that assumption, you were discussing that you didn’t think he should be returning to flying, and you mentioned such things as a runway and control over the weather.  Would you just explain why you would think that would be important, why those are important factors in determining against a return to flying?  

I’ll try.  The small planes or medium planes that we’re usually talking about in the case of Mr. Stidd are subject to turbulence, especially up and down bouncing in the pilot’s seat.  They’re subject to, say, weather on landing.  Even if the weather is sunny, there could be crosswinds or – and I’m not a pilot, my brother-in-law was, but you can have some pretty hard landings.  

Now, this is assuming he’s only flying and he’s not loading or unloading or doing anything else.  You can have forces along the spine similar to falling on your buttocks, for instance.  In other words, translated, right along the axis of the spine.  That would be a perfect way to aggravate this kind of work.  

Now, if he were to say, well, look, I’m only going to fly recreationally, I have complete discretion over when I’m going to fly and weather conditions, and I’m only going to use perfect runways, et cetera, et cetera, I might bend a little bit.  But otherwise, I would advise an employer that it’s – that it’s too likely that he would re-injure his back if he were to return to flying.  

Based on the disputes between F. S. Air’s and Four Seasons’ physicians, the employee was evaluated by Bruce M. McCormack, M.D., at the Board’s request for an SIME, on February 14, 2005.  Dr. McCormack obtained a detailed history from the employee, and he provided a extensive summary of the medical records he reviewed.  In response to the Board’s question regarding the employee’s present diagnosis, Dr. McCormack opined at page 18 - 19:  

Mr. Stidd has symptomatic degenerative lumbar disc disease and grade I spondylitic spondylolisthesis at L5-S1 s/p laminectomy and fusion in 1997.  He has a pain syndrome with psychological features.  

Objective findings that support this diagnosis are MRI, lumbar discogram, plain x-rays.  On examination there is a loss of mobility in the lumbar spine with a flat back and large midline scar outlined previously.  

Subjective findings are the (sic) Mr. Stidd’s complaints of low back pain and chronic narcotic use outlined in the medical record.  He is taking anti-depressants.  

Although the discogram reportedly only showed the L3-4 level to be painful, these studies are open to interpretation and there is still controversy regarding their diagnostic value.  Furthermore, treatment directed at the L3-4 level, i.e. IDET was not successful suggesting that there are other pain generators in the spine, and probably centralization of pain.  The likely source for this pain is multilevel disc degeneration.  The facet blocks have ruled out facet mediated pain, at least at L4-5. 

Specifically, relevant to our present inquiry, when asked if the employee’s subsequent work with F. S. Air aggravated, accelerated or caused treatment or disability to occur sooner, Dr. McCormack responded at 20:  “Yes, it combined with a prior condition (degeneration of the L3-4 and L4-5 discs) and led to a permanent aggravation of his condition.”  Dr. McCormack opined that the aggravation was permanent.  (Id.).   Dr. McCormack opined that the aggravation was one of the causes for the employee need to continue with treatment.  (Id.).  However, when asked whether his work as a pilot was a substantial factor in causing the employee’s present condition, Dr. McCormack responded:  

Yes, I do not think his employment with FS Air was a substantial factor.  The radiographic degenerative changes at L3-5 preceded this second injury as outlined above.  Back pain continued after 1996 right up until the months preceding the injury with FA (sic) Air.  

While I concede that his use of narcotics escalated after the injury at FA (sic) Air, this occurred only when he quit working as a pilot.  

The medical indicates while still working as a pilot in the year or two before the March 2002 injury, Mr. Stidd was at times taking toxic doses of non-narcotic medication for chronic low back pain.  I suspect because he did not want to risk his medical certificate to fly.  

As an alternative cause for the employee’s complaints, Dr. McCormack opined that it was “consistent with progression of degenerative changes” from his 1996 injury.  Dr. McCormack noted an MRI in 1999 showed a L3-4 disc herniation and noted:  “This could be due to natural progression of disease and/or due to increased stress from the L5-S1 fusion.”  When asked “what types of microtrauma would likely aggravate or accelerate Mr. Stidd’s pre-existing low back condition?”  Dr. McCormack responded:  “Activities of daily living, work duties of pilot.”  (Id. at 21).  

Regarding recommended additional treatment, Dr. McCormack recommended weaning off the narcotic medications, and possibly a pain clinic and psychiatric evaluation, in addition to physical therapy;  however, Dr. McCormack did not feel that the employee was a good surgical candidate.  (Id. at 21 - 22).  Based on his narcotics, the employee could not return to work as a pilot.  (Id. at 23).  

Dr. McCormack opined the employee was medically stable “one year after the injury, or in April 2003.”  Dr. McCormack rated the employee’s permanent partial impairment at 23% of the whole person;  noting:  “Yes, I would apportion a 60% of his present whole body impairment to the first injury in 1996 and the remainder to the second injury.”  (Id. at 23).  

In his May 14, 2005 deposition, Dr. McCormack testified primarily consistent with his opinions in his SIME report.  One important area Dr. McCormack clarified was that he does believe his employment and/or injury with F. S. Air was a substantial factor in aggravating the employee’s condition.  (Dr. McCormack dep. at 5).  Dr. McCormack also testified on September 21, 2005 by deposition;  this testimony is primarily in response to the recommended treatment by Dr. Kropp.  He stands by his earlier opinion that the primary treatment he would recommend would be a pain clinic.  (Dr. McCormack, 9/21/05 dep. at 13 - 14).  

The employee began treating with Larry Kropp, M.D., in May of 2005.  Dr. Kropp has done a series of three diagnostic tests on the employee, including a PET scan, which indicated that a pedicle screw in his fusion may be causing inflammation.  (Dr. Kropp dep. at 9).  Dr. Kropp continued testifying, discussing his proposed, or contemplated courses of treatment for the employee.  When asked:  “Did you make an effort to understand what he was doing for FS Air, and whether that might be a role in aggravating or accelerating or precipitating his current condition?”  Dr. Kropp responded:  “You know, I don’t believe we’ve talked much about that.”  

The employee argues that he is not medically stable, and hasn’t been since he left employment with F. S. Air in October of 2002.  He argues that his employment with F. S. Air is a new injury and the aggravation combines with his 1996 injury, making him unable to work;  he asserts he should have an eligibility evaluation.  He argues that his compensation rate should be based on his 2002 injury, retroactive to October 2002.  

Four Seasons argues that we should hold F. S. Air liable for all benefits after March 27, 2002, and order reimbursement to Four Seasons.  Four Seasons asserts that there was a new and distinct injury on March 27, 2002 that permanently aggravated the employee’s condition.  

F. S. Air argues that any injury occurring during the employee’s tenure there was merely a temporary aggravation of serious, pre-existing condition, and that the employee’s condition is due to the natural degeneration associated with his injury with Four Seasons.  Any aggravation with F. S. Air, it asserts, should have been resolved no later than April of 2003, according to the SIME physician;  all benefits before and after those dates are the responsibility of Four Seasons.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.100 provides in pertinent part:  

Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.  . . . 


(d)
Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.  

We find the employee did not know, or realize, that his work and the turbulence incident caused or aggravated his back condition until he received Four Season’s December 31, 2002 controversion, based on Dr. Lavorgna’s November, 2002 report.  Promptly, the employee filed a new Report of Injury on January 6, 2003.  Accordingly, we find good cause to excuse the employee from failing give notice to F. S. Air in March, 2002.  

This case must be analyzed under the last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  The rule applies when employment with successive employers may contribute to an employee’s disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n.1 (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.” Saling, 604 P.2d at 595, citing to 4A Larson, The Law of Worker’s Compensation, sec. 95.12 (1979). 

In our analysis, we must first apply the statutory presumption of compensability. AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”  

Applying the presumption of compensability is a three-step process.  Louisianan Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d at 871.  

The Alaska Supreme Court has held, “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). As noted above, a substantial aggravation of a pre-existing condition “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.” Saling, 604 P.2d at 595, citing to 9 A. Larson, The Law of Worker’s Compensation, §95.12 (1997).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the Court stated:

[T]wo determinations...must be made under this rule: 

(1) whether employment...aggravated, accelerated, or combined with a pre-existing condition; and, if so,

(2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e., ‘a substantial factor in bringing about the harm.” (quoting Saling, 604 P.2d at 597, 598).

An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it.  See, State v. Abbot, 498 P.2d 712, 727 (Alaska 1971).  If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer.

We find the employee has raised the presumption he suffered a work-related injury at F. S. Air.  The employee testified he suffered an acute back injury in turbulence, in March of 2002.  He testified that the pain from this incident was different from prior pain he endured, and that it reqired his first visit to the emergency room since his injury with Four Seasons.  In addition the presumption is attached with the reports and testimony of Drs. Lavorgna and McCormack that the employee’s work with F. S. Air and the turbulence incident were substantial factors in aggravating the employee’s condition. 

In the second step, we must determine whether the employer has met its burden of producing contrary evidence.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco, Inc. v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.

We find F. S. Air has rebutted the presumption with the testimony and reports of Dr. Laycoe that the employee’s condition is related to the natural process of aging, and the continued deterioration of the employee’s 1996 injury.  In addition, the employer asserts, relying on Dr. McCormack, that the employee only suffered a temporary aggravation of a pre-existing condtion, and would be medically stable, as related to F. S. Air’s responsibility.  

The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris 395 P.2d 71, 72. (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).

We have weighed the evidence presented in the medical records, as well as all of the testamentary evidence presented in this case.  We are persuaded the preponderance of the evidence demonstrates the employee sustained a permanent aggravation of his back condition working for F. S. Air.  We give the greatest weight to the SIME report of Dr. McCormack, who clarified in his first deposition, that in fact the work, and in particular, the March 2002 turbulence incident, were substantial causes in causing the employee’s condition and need for treatment.  The aggravation is permanent as evidenced by Dr. McCormack’s apportionment of 40% of the employee’s current whole person permanent partial impairment rating to his work aggravation while employed by F. S. Air.  We give less weight to the opinion of Dr. Laycoe which seemed conclusory arriving at diagnosis of “temporary aggravation of a pre-existing.”  We find that diagnosis does not fit within factual progression of this case.  


We find the employee’s testimony regarding the increase and change in his symptoms of pain is credible, particularly in light of his testimony regarding his current condition. AS 23.30.122.  Therefore, based on the above, we find the employee demonstrated work at F. S. Air permanently aggravated his underlying back condition by a preponderance of the evidence.  We conclude F. S. Air is liable under the last injurious exposure rule in AS 23.30.155(d). 

We note that effective November 7, 2005 AS 23.30.010 was substantively changed.  In the present case, both the employee’s dates of injury predated this statutory amendment.  

AS 23.30.155(d) provides in pertinent part:  

When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.

We find F. S. Air shall reimburse Four Seasons, the prevailing employer, for all expenses it has paid out after the March, 2002 turbulence incident.  Counsel for the employers have advised that they will work together to agree to an amicable reimbursement amount (litigation and medical expenses have continued to accrue after our original hearing date).  We give the parties 30 days, rather than the statutory 14 days to work out the reimbursement.  We reserve jurisdiction should disputes arise regarding the reimbursement.  

Although we find Dr. McCormack indicated that the employee should have been medically stable regarding his work exposure with F. S. Air by April of 2003, we find he has not received the treatment recommended by his physicians.  Further, the treatment he is receiving during the pendency of this litigation has been curtailed and delayed as agreed to by the parties.  We find all physicians agree that the employee needs treatment, at least a pain clinic.  Accordingly we conclude the employee is not yet medically stable, and TTD should be continued.  

Because we found the employee suffered a significant, permanent aggravation through his employment with F. S. Air, we find his compensation rate shall be adjusted, retroactively, to the rate as calculated for the 2002 injury.  The parties have agreed the rate should be $719.00 per week.  Interest should be paid at the statutory rate for the loss of the time value of money.  8 AAC 45.142.  F. S. Air agreed that if it was held liable, an eligibility evaluation for reemployment benefits should be conducted.  The eligibility evaluation process shall accordingly commence.  

The employee seeks an award of attorney’s fees associated with his successful claim for benefits. AS 23.30.145, provides in pertinent part:

(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

We find Four Seasons controverted and otherwise resisted paying the employee benefits, and conclude we may award attorney's fees under subsection .145(b).  Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.

We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board. We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  In light of Mr. Croft’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $300.00 per hour to be a reasonable hourly rate for Mr. Croft.  Furthermore, neither employer objected to the rate.  

Turning to the present case, we find that the employee prevailed on his claim for benefits.  We are also required to consider the benefits to the employee.  We find the benefits to the employee to be significant;  he was without full medical benefits and has been paid at a reduced compensation rate since 2002.  We find, this case was hotly contested, and well litigated by experienced, competent counsel (all three).  

The affidavits reflect total billing hours of 165.30 at $300.00 per hour for a total of $49,590.00;  we find an award in this amount to be reasonable and necessary in light of the benefits awarded to the employee.   Regarding paralegal costs, the affidavits reflect total paralegal hours of 105.35 hours at 100.00 per hour total of $10,535.00.  We find all of the other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f), and total $1,951.86.  The insurers have each advanced Mr. Croft $4,400.00 for a total credit of $8,800.00.   Although our calculations compute higher, we place greater trust in the employee’s “Final Affidavit” of fees, which seeks a total of $51,091.86.  We find this amount to be reasonable.  The employer shall pay a total of $51,091.86 for the employee’s reasonable attorney’s fees and costs.  


ORDER
1. F. S. Air is liable for the employee’s work-related, permanent aggravation under the last injurious exposure rule.  

2. The employee’s compensation rate shall be set based on his 2002 wages, retroactive to 2002, $719.00 as agreed by the parties, including interest at the statutory rate.    

3. The employee is not yet medically stable.   

4. The employee shall be referred for an eligibility evaluation 

5. F. S. Air shall pay the employee’s reasonable attorney’s fees and costs of $51,091.86.  

Dated at Anchorage, Alaska on March 8, 2006.
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Patricia Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK D. STIDD employee / applicant; v. F. S. AIR SERVICE, INC.; FOUR SEASON CARPENTRY, employers; EMPLOYERS INS. CO. OF WAUSAU; STATE FARM FIRE & CASUALTY CO., insurers / defendants; Case Nos.  200225849, 199618473M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of March, 2006.






Robin Burns, Clerk 
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� The prevailing employer will submit it’s affidavit of fees and costs after liability is established by the Board.  
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